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W. A R. RY. CO. VS. MAHALA A. LA FOURCADE. 

Montgomery Countv, a corporation organized and existing under 
and by virtue of the laws of the State of Maryland, which said de¬ 
fendant has been from prior to the 2»>th day of I)eceml)er, in the 
year 1914, continuously to the present time, doing and conducting 
a business in tbe District of Columbia, for that, on the 2»>th da\ of 
December, in the year 1914, and prior thereto, the defendant was a 
common carrier of passengers in cars propelled by electricity on and 
over a certain railway managed, controlled and operated by said 
defendant from a point in said County and State near the boundary 
between the said County and the District of Columbia, to the Town 
of Rockville, in said County and State, and the plaintiff had occa¬ 
sion and desired to be transported on, to-wit: the day and year afore* 
sa id. by the defendant in one of its said cars over the line of said 
railway from said point near the boundary between the said County 
and the District of Columbia, to a point near the said Town of.Rock¬ 
ville, and, (Hi, to-wit: tbe day and year aforesaid was received 

2 by the said defendant on one of its said cars as a passenger for 
hire at tbe rate (‘barged by tbe said defendant which wa> 

paid to tbe said defendant on behalf of the plaintiff and received 
and accepted by tbe said defendant, and the plaintiff avers that it 
then and there became the duty of the defendant to use due care to 
safely and securelv transport and convey her the said plaintiff to 
lit r said destination, and tbe said plaintiff was thereupon transported 
by said defendant in said car as a passenger until said car reached 
a point on said defendant’s railway near a station known as Halpine, 
whereupon tbe defendant not regarding its duty in this behalf neg¬ 
ligently and carelessly ran and propelled its car at or near said Hat- 
pine Station so that the car upon which the plaintiff was as afore- 
sai<l then and there seated, collided with another car of the defend- 
ant. whereby the plaintiff was then and there shocked, bruised, 
strained, wounded and injured, and her hack and her al>domen 
bruised, strained, wounded and injured, and her spinal column and 
the cord thereof strained, shocked, wounded and injured, and her 
heart shocked and injured, and her nervous system shocked and in¬ 
jured, whereby and in consequence of which the plaintiff suffered, 
still suffers and will hereafter suffer great mental and bodily pain 
and anguish, and the plaintiff was for a long time confined to her 
bed and to her room and was for a long time prevented and will 
hereafter be prevented from performing her accustomed services of 
housekeeping, and tbe plaintiff was compelled to expend and become 
responsible for large sums of money for medical attention, all to 
the great damage of the plaintiff. 

3 Wherefore, she brings her suit and claims the sum of 
$15,000, besides costs. 

2. The plaintiff, Mahala A. La Fourcade, by Arthur Peter her 
attorney, further sues the Washington and Rockville Railway Com¬ 
pany of Montgomery County, a corporation organized and existing 
under and by virtue of the laws of the State of Maryland, which 
said defendant has been from prior to the 25th day of December, in 
the vear 1914, continuously to the present time doing and conduct¬ 
ing a business in the District of Columbia, for that, on the 2oth day 
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^fpinbcr. in the vpat 1Q1A nri /i • .1 

a common carrier of passengers in there 1 t 1 °^ t, ? e defendant was 
and over a certain Sv ll J P r ope led by electricity on 
said defendant from a point in Jw’ p 0nt ™ lled and operated by 
k° l, nd ar y between the said Countv nnd *£ UI tv near the 

the Town of Rockville in said rv,,,,!! *'®, ^' stnct of Columbia, to 
bad occasion and desired to be iraiK,' f'V ® tate > and the plaintiff 
year aforesaid, by the defendant in 0 ^ ^-,°"’ ^ Wit: the da y and 
of said railway from said noim m [ lts ? ,d cars ov er the line 

County and the District of Columbifl 'tn^""^? between th « said 
extremity of the said Town of RoJkvil e and'" "f 1 " the Eastern 

and year aforesaid was received by the s^ld defend *?' Wrt: the da y 
said cars as a passenger for hire at he ™ ? defendant on one of its 

fendant which was paid to the «nid ,1 f 'l ' c * lar f?ed by the said de¬ 
tiff and received and accepted bv th„^ fei ? dant f ° n J behalf of plain¬ 
tiff avers that it tlenandtherel ^defendant, and the plain- 

to use due cam to safely JjST ‘ h ? d " ty ° f the defendant 
^ her the said plaintiff i '1 * . s f ( ! lre . v transport and convey 

avem ,ha“ while s he w° M ! r n^ <,es,,na,ion - but ‘he plaintiff 
said, and before the same h..d ' I‘ ,s ' e, 1 R er upon said car as afore- 

fendant not regarding its dntv in"t !” i! 1 t. r u' d donation, the de- 
lessly ran and tid car and' 8 be ^' f ’ "^^ently and care- 

open a switch between the traek’of 1 ) n 'i' K - 1K0 ! ll v und earelessly left 
ings near said stS of Halnin! de fond ?nt and one of its sid- 

I.iW lo notify the «»■„,. an! ttemX „f?i ”fm£ «' r « l «» | y 

it a 5““; stir s iar 

the signal lights at .said switch so^ns tA * < ' l !'! es ' y bailed to adjust 
of the defendant li eharee of said ' ° r ' n U ,' e a « en,s and servants 
then seated, that said 'vvitch was open f T" "r‘ eh ,' he l' la intiff was 
ran and operated the ear upon which the nlaimfff* y careless, y 

wmmrnm 

mmsm 

the ear ,n which she was then riding, and her back thereby shwked 
brinsed, strained, injured and wounded, and her abdomen 
shocked, bruised, strained, wounded and injured and her 

riJ!f lna ! s 0 ^ 1101 ! 1 an( * f be cord thereof shocked ’ strained 
wounded and injured, and her heart shocked and injured and her 

ner\ous system shocked and permanently deranged and in hired in 
consequence of which the plaintiff suffered stiff suffer InA u 
hereafter continue to suffer great mental and bodily pain and an¬ 
guish, and was for a long time confined to her bed' and room and 
prevented from sleeping and attending to her usual duties as a house- 
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keeper and her ability to perforin such duties will hereafter be per¬ 
manently impaired and prevented, and the plaintiff was compelled 
in (he reasonable and proper treatment of said injuries to expend ana 
become responsible for large sums of money for medical treatment 
and will hereafter 1* compelled to expend large sums of money in 
medical treatment therefor, all to the great damage of the plaintiff. 
Wherefore, she brings her suit and claims the sum of , 

besides costs. ARTHUR PETER, 

Attorney for Plaintiff. 


Plea. 

Filed July 19, 1915. 

******* 

Now comes the Defendant in the above entitled cause and for plea 
to the declaration tiled therein, and each and e\er\ count 
h thereof, says that it is not guilty as in said counts of said 
declaration alleged. ninnAfm 

JNO. S. BARBOUR, 
Attorney for Defendant. 

July 19th, 1915. 

Copy to Arthur Peter, Esq., Attorney for Plaintiff. 

Joinder of Issue. 

Filed July 23, 1915. 

* • 


The plaintiff joins issue upon the plea tiled by the defendant, the 
Washington «fc Rockville Railway Company of Montgomery County, 
a corporation. ___ 

^ ARTHUR PETER, 

Attorney for Plaintiff. 


Memorandum. 

June 12, 1917.—Verdict for Plaintiff for $4,800.00. 

Memorandum Opinion. 

Filed December 17, 1917. 

******* 

In this case there was an admitted liability by the defendant and 
the case was submitted to the jury upon the single question of 
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' the extent of the injuries sustained by the plaintiff and the 
consequent amount of damages to l>o awarded therefor. 

1 he verdict was for Four Thousand Eight Hundred Dollars and 
the motion for a new trial is based upon the alleged excessive ri’ze of 

admhtS andT ,SC <>f m ° ny whi f h h is olainied »«« erroneously 
admitted, and liccause of argument by the plaintiff’s counsel which 

t is (fanned was erroneously permitted. The case was submitted 

the inm° Urt °" ,nefs ’i' P lain,iff11,111 the defendant Hied during 

care ivT "**3 "I? the <0 V r ? Ilas now had an opportunity 

sented in thC hSs re, ' 0rd "’ e ° f P- 

evidenee'ennle,P resentcd . hy " le allegation of erroneous admission of 
e\ idcncc concerning an injury to the kidneys of the plaintiff is a 

close one. but the court is convinced that when the entire testimony 

niun to XTd 0 " the allegation in ,h(> declaration respecting 

2nm- h Ti M T Cn V n ° orr : r was . committed in permitting the 
est mon>. I ho other disputed questions raised by the motion the 

court is also convinced were rightly determined at the trial and hav¬ 
ing m mind that courts cannot substitute their judgment for the 
judgment of a jury m the matter of damages in tort cases unless e 
verdict is so grossly excess!^ as to indicate it was produced hy^rn^ 

ling outside the evidence in the case, it does not feel warranted in 
disturbing the verdict in the present case. warranted in 

Motion for new trial denied. 

J. HARRY COVINGTON, 

December 15, 1917. Chief Justice - 


8 


Supreme Court of the District of Columbia. 

Monday, December 17, 1917. 


ington i |"c.siding° d PUISUant ‘° ad j° urnmen ‘> Mr. Chief Justice Cov- 


The motion of defendant for a new trial Hied in this cause havinir 
heretofore l>een argued and submitted to the Court, it is considered 

verdict'is ordered. >C ' " “ iS hereby 0Vem,led ’ 1111(1 Dement on 

fnJi!' 0 ? i'u 1 ’ '* ' S that the plaintiff herein recover of de- 

endant the sum of V orty eight hundred dollars ($4,800.00) with 

intermit thereon from this date, for her damages aforesaid assessed 
ecution'thereof ' 6 ° f SUlt ’ ‘° ‘ RXed by the Clerk > « nd h«'’e ex- 


Memoranda. 

,$6,000 00‘ V 2 ’ 1018 -~^Appeal noted and supersedeas bond fixed at 
January 8, 1918.—Appeal bond approved and filed. 
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.January *24, 1018.—Time to submit Rill of Exceptions extended to 
February 11, 1018. 

9 February 11, 1918.—Bill of Exceptions submitted. 


Supreme Court of the District of Columbia. 

Monday, March 25, 1918. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 


******* 

The Court having this day signed the Bill of Exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of the noting thereof at the trial. 


(Marginal Note.) 

This Bill of Exceptions did not come to my notice until this day, 
entry belongs under March 18, 1918. 

F. W. SMITH, 

Asst. ('lerk. 


Assignment of Errors. 
Filed April 15, 1918. 


The Trial Court committed error herein as follows: 

1. The Court erred in granting Plaintiffs Prayer No. 1. 

2. The Court erred in refusing Defendant s Prayer No. 1. 

8. I he Court erred in permitting certain improper argu- 
19 ment on behalf of counsel for the plaintiff in the presentation 
of bis case to the jury, as set forth in the Bill of Exceptions. 

4. The Court committed error in permitting testimony to be 
offered by the plaintiff concerning injury to the kidneys and 
atalominal organs when no proper allegation of injury thereto was 
alleged in the declaration. 

.>. The Court erred in charging the jury that they might consider 
as bearing upon her good faith circumstances under which a con¬ 
ditional otter of a physicial examination was made bv the plaintiff. 

ROGER J. WHITEFORD, 

Counsel for the Defendant. 
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Designation of Record. 
Filed April 15, 1918. 


T °Col°uml)ia- Y ° Ung ’ Es<, ‘ , C,erk Su P rem e Court of the District of 

Please prepare transcript of record on appeal to the Court of Ap¬ 
peals in the above-entitled cause to include the following' 

1. Declaration, Plea, and Joinder of Issue. 

. Memorandum of verdict; Motion for new trial tilt'd and over- 
*1 uled, judgment and notation of appeal. 

8. Memorandum of filing appeal bond. 

4. Memoranda of motions filed for extensions of time for filing 

transcript of record; memorandum of filing submission of hill 
J1 of exceptions. 

o. Bill of Exceptions. 

J>. Assignment of errors. 

7. This designation. 

ROGER J. WHITEFORD, 

Counsel for Defendant. 


12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ssi 


I John R. Young Clerk of the Supreme Court of the District 
ol Co um ua do hereby certify the forgoing pages numbered from 
to 11, both inclusive, to he a true and correct transcript of the 
record, according to directions of counsel herein filed, copv of which 
is made part of this transcript, in cause No. 58181 at Law wherein 
Mai i ha la A. La lourcade is Plaintiff and Wnshingtno and Rockville 

fendanf £°!?P any of Mon 'g°mery County, a corporation, is De- 
Court h Sar " C rcma,ns u P° n hies and of record in said 


In testimony whereof, I hereunto subscribe my name and affix 

it 25thl7of% lois! ° i,y ° f WaShin ^"’ in DiaS 

| Seal Supreme Court of the District of Columbia.] 


JOHN R. YOUNG, Clerk. 



8 


W. <fc R. RY. CO. VS. MAHALA A. LA FOURCADE. 


-13 In the Supreme Court of the District of Columbia. 

At Law. No. 58181. 

Mahala A. La Fourcade, Plaintiff, 

vs. 

Washington and Rockville Railway Company, Defendant. 

Arthur Peter, Esq., Attorney for Plaintiff: 

Please take notice that the Rill of Exceptions hereto attached will 
be submitted to Mr. Chief Justice Covington, Circuit Court No. 1. 
on Monday, February 11, 1918, at ten o’clock, a. m., for settlement 

ROGER .J. WHITEFORD, 

Attorney for Defendant . 

Service of a copy of the Rill of Exceptions in the above-entitled 
cause accepted this 31st day of January, 1918. 

ARTHUR PETER, 

Attorney for Plaintiff. 

14 In the Supreme Court of the District of Columbia. 

At Law. No. 58181. 

Mahala A. La Fourcade, Plaintiff, 

vs. 

Washington and Rockville Railway Company, Defendant. 

This cause coming on to be heard before Mr. Justice Covington 
and a jury, in the Supreme Court of the District of Columbia, the 
defendant, in open Court, admitted that it had been negligent as 
charged in the* declaration and was responsible for the accident and 
stated that the only question was the quantum of injury that the 
plaintiff had received and the plaintiff, to maintain the issues upon 
her part joined, thereupon produced Edward G. Roswell, as a wit¬ 
ness, who, being first duly sworn, testified that he was on the 25th of 
December, 1914, a conductor for the Washington and Rockville 
Railway Company; that at the time of his testifying, he was out on 
a strike; that on the 25th of December, 1914, a car on which he was 
a conductor collided with another car of the defendant company: 
that the car upon which witness was riding was going at a pretty 
good speed just before it got to the switch; he doesn't know how fast 
they were going but he knows that the car went unto the switch with 
such a crash that it staved in both cars and knocked witness senseless; 
that the cars were all smashed in and a man pinned down in front 
of it; that the car upon which witness was working was a big, heavy 
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car, one of the largest, and weighed approximately twentv-ei^ht 
* ia * * ie * ar run * n *° was a big, heavy freight car 
1 hereupon counsel for the plaintiff asked the witness* -What 
happened to the passengers when these ears struck together?” to 
winch counsel for the defendant objected on the ground that 
1,a * happened l« other passengers was not evidence of injury 
. n* 0 l le plaintiff, which objection was sustained by the Court 
and an exception noted by counsel for the plaintiff, the witness 
further testified that the car upon which he was the conductor at 

on it Thl fmnT^lf tl had “ b ‘ K ’ heavy front " ith ves *ihule doors 
?“ * t- , e front ’ half tl,e «ay up, was a big frame with a big sheet 
iron front around the woodwork with glass above it. Thereupon 

counsel for the plaintiff asked the witness: “What, was the effect 
if any, upon the sheet iron front by the collision?” To which mies- 

Idinit^r Jr r . the , defendant hefted, that the defendant, having 
admitted liability, it was not a case of how much the cars were hurt 

but what happened to the plaintiff, which objection was overruled 

y , th ? <ou r t and an exception noted by the counsel for the defendant 
and the witness thereupon testified that the sheet iron metal front 
of his car was all mashed m, the whole business mashed in and the 

t g heZ,U he fr ° nt a " 0, “’ and the « la8S ‘he ear broken up near 

Thereupon the plaintiff, Mrs. Mahala A. La Fourcade being 
duly sworn, testified m her own behalf, that she lived in the City of 

chddren 8 ,Str M ° f Co ' u "* bia ’ "ith her husband and three 
children, aged eight, six and five years; that in December 1914 

plaintiff was living in Baltimore, and, at the time of the accident 

was returning to Rockville where she was visiting her mother that 

when the car upon which she was riding was about two miles from 

, <xdc , vl ,e> she being seated on the second seat to the front 

h° '"lr'i- 6 ’ u lr rnn int0 "bat is known as a Halpine 
switch, colliding with a freight car that was coming from 

Rockville; that in the collision plaintiff was thrown against The 

fw f at , nnd backwards ?« ain and injured her stomach and back • 
that she became unconscious, and when she recovered was Iving 

on the front bench in pain; that plaintiff waited on the car until a 
man came with a sleigh and took her away from the car to her 
mothers home; that she was confined to bed for a month and was 
m the house another month; that her doctors were Doctors Hender¬ 
son and Moulden; Doctor Henderson saw her the evening of the 
accident about an hour after it happened; that the doctorlame 
twice a day for the first two days, and once a day for about two 
weeks and then every other day and after that would drop in occa- 
sionaHy; that after the accident plaintiff did not sleep T>r three 
nights and days and was in a propped-up condition with pi ows 

T hen"? a \ She a? n , 0t a , Ue Iie do «" on account of the injury 
to her stomach and back; that during the next month she was able 

to sit up a little and walk around the room, and toward the last of 

the second month she went down stairs, and at the very last 0 f that 

month went out and walked about a block; that she left'her mothers 
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house and came to live in town in June following the accident to 
have a home for her children and husband; that her mother-in-law 
came to take care of the house in the city and did practically all of 
the work; that the plaintiff did what little of the light work she 
could; that her mother-in-law stayed with her up until the past year 
when she died; that her mother-in-law had not lived with her prior 
to the accident; that before the accident plaintiff did all her own 
"ork from the heaviest down, cooking, washing and household work; 
that when she went back to her household in June following 

17 the accident, her mother-in-law did the work and her husband 
assisted in doing some of the household work; and when 

witness was able she would do a little of the light work; that after 
she returned to her home in June she averaged two days out of every 
other week in bed; that she was played out; but wasn’t under the 
doctor’s care; that before the accident she was in perfect health and 
never sick and could enjoy any kind of pleasure, dancing and the 
like; that from the Monday morning after Easter, 1917, she was in 
bed three weeks, in addition to being in bed a couple of days every 
other week since the accident; that since her mother-in-law’s death 
in January, 1916, what little domestic work that has been done, she 
and her husband did together, her husband doing the heavy work * 
that when they could afford it they put the wash out at other times 
her husband assisted in the washing; before the accident she got his 
breakfast but now he gets up early in the morning and gets his own 
breakfast, and that later on she gets up and prepares her children’s 
breakfast and her own; since her mother-in-law’s death the heavy 
washing and the other when she can afford it has been put out iii 
\ and lie i hii sband rubs the clothes at night and she puts 
them out in the morning; when she is able she gets her husband’s 
dinner but sometimes he has to get it himself; that she does not do 
the domestic duties she formerly did because she is not able to. 

On cross-examination witness testified that her husband from 
about March 1916 to March 1917 had worked at a steel plant and 
that then he had to get up between half-past four and five in the 
morning; that he got home at five, six or seven o’clock in the even¬ 
ing; that one of her children was born in November, 1909; the next 
in February, 1911; and the third in May, 1912; that when 

18 the doctor treated her after the accident he put her in bed 
and put a bandage around her stomach and back as a brace. 

which was kept on her for a week; that she could not tell whether 
oi not there were any bruises on her stomach and hack because she 
was painted with iodine; that her pains were in her stomach and 
back; that her face and hands were not hurt; that she was hurt just 
below the knees and back and stomach; she was bruised just below 
both knees, that Doctor Moulden was called in attendance by her 
mother; that he only made one visit to her while she was at her 
mother’s house; that she went to his office the following April; that 
the medicine Doctor Henderson had prescribed she had been taking 
on and off ever since when she had those spells; that plaintiff is able 
to dress herself and able to look after herself; that when she was 
sick at Easter, 1917, she did not have any doctor attend her other 
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than Doctor Sothoron who came at her request but told tier he had 
given up practicing; from time to time, after the happening of the 
accident, when she visited her mother in Rockville, she had 8 Doctor 
Henderson come to her and give her medicine or what she needed- 
that eleven days after the happening of the accident she was ex¬ 
amined by a physician from the Railway Company in Rockville- 
w i ness was thereupon asked whether or not, within the bust thirty 

mT»v She md bw, ‘ adv 'f ed u re T>est by the Railway Company 
have an examination by a doctor Irom the railroad, to which she 
answered she had not and that she did not refuse to have an exami- 
nation. ^hereupon counsel for the defendant asked the witness 
w hether she would have refused to submit to an examination if she 

bdn^iff" h dV ‘f e ? a re< ' ucst had been *>iade, but counsel for the 
plaintiff objected to the (piestion on the ground that it implied that 

wtness had refused and the Court sustained the objection. Counsel 
for the defendant then requested the plaintiff and her eoun- 
l-» sel to have the plaintiff examined at the hands of the doctor 
for the railroad in order that he might testify as to what her 
condition was. Counsel for the plaintiff thereupon stated that the 
same request had heretofore been made to him and that he had re¬ 
cently offered to agree to it upon certain conditions that were set 
forth m writing and that he was still willing for the examination 
to be made upon the conditions set forth in those writings. Counsel 

that* w ab-ohnel replied - ‘, ( ? f C0U J rse > *»>yone can name conditions 
that arc absolutely impossible and the conditions have nothing to 

do with the question of the injury to this plaintiff ’ The Court 
replied that the trouble was that the Court had no knowledge of im¬ 
possible conditions. Counsel for the plaintiff objected to the coun- 
jel for the defendant characterizing the conditions, that tile request 
had been made in writing and the reply had been made in writing 
and neither side should characterize what was in the writings- that 
it was for the jury to hear the correspondence and determine whether 
there was anything unreasonable. The Court stated that the ques¬ 
tion propounded to the plaintiff was improper because it was not a 
matter for a witness on the stand to determine but for her counsel. 

aintift s counsel stated that he had already informed defendant 
of the terms and conditions upon which the'examination could be 
made and handed to the Court the letter in which those conditions 
were set forth The Court stated that the conditions were not im- 
poss ble, that it was merely a matter for the company to determine 
whether they were willing to have the examination made under 
those circumstances. Counsel for the plaintiff then asked permis- 
smn to read the conditions as contained in the letter to the jury in 
order that the jury might have an opportunity to determine whether 
the conditions were unfair. Counsel for the defendant objected on 
e ground that it was collateral to the issue and not competent evi- 

20 ?hT e /n T ‘ e C ? Urt sustain f d objection on the ground 
M that the request came too late, to which ruling counsel for 

tiff further P t ai rfi lff i and the defend ant severally excepted. Plain- 
tiff further testified, upon cross-examination, that prior to the ac- 
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cident she was never sick and had had no doctor save Doctor Sotho- 
ron when her babies were born. 

Upon redirect examination, the witness testified that she had no 
trouble with the birth of her babies and that for about a week after 
the accident, on the advice of her doctor she wore her corsets all the 
time, night and day. 


Thereupon plaintiff called I)r. Frederick N. Henderson, who, 
being duly sworn, according to law, testified that he resided in Rock¬ 
ville, Maryland; that he was a graduate of the medical department 
of the University of Pennsylvania; and had had considerable hos¬ 
pital experience in Philadelphia; had been practicing medicine four¬ 
teen years, and was the family physician of the plaintiff's mother; 
that he had a sort of position with the Washington Railway and 
Electric Company; that he had an understanding with the Railway 
Company that they would furnish him with transportation and he 
would notify them of any accident that came under his care; that 
the Railway Company did furnish him with transportation; that 
he had never examined for them any but accident cases; that the 
Railway Company did not send accident cases to him, that he just 
saw those who came under his care as a private physician; that he 
attended the plaintiff on Christmas Day, 1914; that he examined 
her and found a tenderness and soreness over the right side called 
the lumbar region, behind and in front; that she had considerable 


bruises and tenderness below both knees and was sore there; that 
her pulse rate was very rapid, 120; whereupon witness was asked 
by counsel for the plaintiff what would have l>een the normal pulse 
rate for a woman of Mrs. La Fourcade's age, to which question coun¬ 
sel for the defendant objected on the ground that it was not 
21 a question of what the normal pulse for a woman of her age 
would have been, but a question of what her normal pulse 
was, which objection was overruled by the Court; after which wit¬ 
ness answered that an average normal pulse would be 72; it would 
vary from (>0 to 80; that a pulse rate of 120 was abnormal; that in 
the first place he put her to absolute rest in l>ed and gave her some¬ 
thing to quiet her nerves and the rate of her pulse and told her to 
keep her corsets on to act as a support ; that her bruises did not re¬ 
quire any special attention, she had already put iodine on the sore 
places; that when he saw her she was in a decidedly nervous excited 
condition; that she had a slight systolic murmur at the apex of the 
heart, which would indicate that the mitral valve of the heart was 
affected but not very decidedly; that, assuming that a person had 
this systolic murmur of the heart before the accident, and that she 
was in a railroad wreck in which a large car ran into a freight car 
and the front of the passenger car was staved in and that the indi¬ 
vidual was thrown forward over the seat and then thrown back and 
in the same accident with her were her husband and her three 
little children and her sister and her sister’s child, the natural con¬ 
sequence of an accident of that character would be an injurious 
effect on the heart and would bring out especially the nervous condi- 
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, r “ "<“? {“ *"<1 aggravate the heart 

£ t rs,«; tfg •"« :-*«*..* 

urin^ iat tune she was not able to lie down and sleep but bad to 

•2-2 ' e iT 1>I,Kl U,) on P ,llows because she could not get her breath 
22 and her corsets were kept on to support the abdominaTiS, 

she was sore and tender down there; at the end of five weeks 
ler general condition was better and she was able to lie down and 

a btW ^ TT 0ed lettin e her ** out Of bed and walk around 
a little bit in the house upstairs. In about two months be thought 

she was able to walk up the pike a few yards to a neighboring bouse’ 
After that he did not see her so fremientl*, wJ h nouse * 

twice a month until May 17th' when she was d«-iZly Tmproved" 

mlH h <lS k 1 ^rvous but her general condition was better and be 
told her she might go hack to Washington; witness did not te her 
again until February, 1916; that at that tin e she was not in Z 
condition as when she left; that she was not able to work'and tired 
our very quickly and got short of breath; that he saw her in Mav 

andttav f I™ a that year She would come out to Rockvil c 
and stay for a few days or a week or two. During the Fall .non s 

feel 8 somewhat "letter “ n"° ;' 1 nd « ai " j " " d and 

leei somewhat better. During the summer she was weak and 

anaemic and he gave her considerable iron and other forms of 

tonics. That he saw her again in April, 1917, and her condition 

was not as good as in the previous October, her pulse was 92 and 

she complained of pain over the left side, a dragging sensation He 

examined her and could feel the left kidney very S it was 

S"'* 11 a moveable kidney, to which testimony with reference 

Lf h .h k ' dneyS ’ < ‘ 0U .? Sel for the Cendant objected' on the grou d 

nett T r?“ ej'egation in the declaration of injury to the kid- 

2 t h ' eh °bjcct.on was overruled by the Court and exception 

-AT"* 1 for t le defendant. Continuing witness testiflisl 
that the kidney was painful, tender on palpitation; thThe found 

9 o "? ‘ r ' | ,uble «'ith the right kidney, but the left kidnev was 

he'b ' tl mo ' eab ’ e: that, upon his advice she got a kidnev 
belt and pad and wore it and he gave her a tonic- that the 
eondUmn of Mrs. La Fourcade since the accident up to’Mav 31 
1917, when he last saw her was attributable to the accident She 
partly ^ in, a neurasthenic condition, somewhat neurasthenic 

tt , £lowi a ngque^on: the aCCi<Jen ‘- Whereu P<*n witness was asked 

., 3', Wha . 1 ab ° Ut h - r abdominal contents? A. I have a note here 

U normally^ 3 ” ^ m ' d p0sit '° n > s,i « ht| y further down than 

To which question and answer counsel for the defendant nhip^rl 
and moved that it be stricken out on the ground thaUheldaS 

2—3180a 
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alleged that her back and abdomen were bruised, strained, wounded 
and injured, but no allegation was made as to the injury to the several 
abdominal organs, which objection was overruled by the Court and 
exception noted by counsel for the defendant. 

Thereupon counsel for the plaintiff asked witness “To what do 
you attribute the moveable kidney?” Whereupon counsel for de¬ 
fendant noted an exception as to any testimony as to these organs. 
Whereupon witness said that the condition of the kidney was due to 
the accidAit. Whereupon witness was asked: 

“What have you to say as to the probable duration of this trouble 
which you attribute to the accident?” 

A. It is impossible to say how long a condition of that kind— 
that is, in my opinion—would last. It may be permanent. She 
may get over it in the course of a few years, or in the course of a 
longer time. I cannot tell you how long. Hut it certainly will be 
several years, hut I could not tell how long after that it would 
be. 

24 Whereupon counsel for the defendant moved that the 
answer be stricken out on the ground that it was a mere 

speculation of the doctor. Whereupon the Court said: 

“The Court will sav this, that so far as Doctor Henderson’s testi- 

V 

mony is concerned, it is limited to the statement which he makes 
that the injury to the kidney will result certainly for a few years 
longer. It is quite true that i hold that the statement of probability 
of permanent injury is not admissible. Hut that certain expression 
“for a few years longer” remains in.” 

to which counsel for the plaintiff noted an exception to the Court’s 
ruling that the probability of permanency was not admissible. Where¬ 
upon witness testified: 

“I should say that probably the injury would not be permanent— 
probably.” That it was the opinion of the witness that plaintiff had 
not been able to perform her domestic duties since her injury; cook¬ 
ing, ironing and washing would drag her down and run her pulse 
up. As to the probability of the permanency of the injury if she 
continued to do domestic duties, lie would say she would certainly 
have to have a period of rest, otherwise, she would not be able to 
perform her domestic duties; that the period of rest should be for 
several years. 

Whereupon counsel for the plaintiff asked witness what his bill 
was for treatment, which question was objected to by counsel for the 
defendant on the ground that the liability for the hill was a common 
law liability of the husband and was not recoverable by the wife in 
her action, which objection was sustained by the Court and exception 
noted by counsel for the plaintiff. 

On cross-examination, witness testified that when he was called in 
he made a pretty careful examination of the plaintiff; that he did 
not find any abrasions or breaking of the skin on her; that 

25 he could not see whether or not there were any bruises on 
the knees because they were covered with iodine; that her 

pulse rate the day he examined her was 120; that it gradually de- 
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35£SS^-^33 

^as»mSSH55«: 

cian for the Washington Railway unHlfL, • o k ’ |II - WI ’ 

January 29,1915, as follows: J d Wectnc Company, dated 

“Rockville, Md., Jan. 29, 1915. 

Dr. L. W. Glazebrook, 2022 P Street N. W„ Washington, I). 0. 

Dear Doctor: Your letter came this morning and vou mav lie 
sure I will do my best to prevent anv legal action ^ saw Mm 

Inters rC? H 6 hlS n ,'° rnir ', K and found '' er J'eart action much better- 

also Stfr and , rC ? ular rythm - The I”'" 1 ar| d the tender.^ is 

wlek to see abom seHlin‘ e "’ a ^ 0,ning to Washington the first of the 
10 see about settling, and I encouraged her to do so 

Yours truly, 

F. N. HENDERSON.” 

2h \v at ,K^ 0C * t0r 2 ll !f ebrook was a doctor in the employ of the 
f sk . ajhi»ii!ton Railway and Electric Company: that that letter 
re res his recollection as to her condition on January 29 191 > 
According to his notes on May 17, 1915 her „„C I l 

act,on irregular; missing short beat; every «Wor four beat eom 

te°L ten ^ ln th ?. r T g i on of the side; murmur at apex’trans' 
♦J.Wfilt l ?K f'! a ’ ' <? , art sllg htly enlarged to left. Witness further 
testified that the pulse could be irregular and the heart still com 

fmm a ! ed ’ and tha ‘ .‘r® irregu| arity in the plaintiff’s heart was really 
from a nervous condition of the heart ,y 

nf hH [ e ;d ir ft examination witness testified that the opening sentence 
lu. letter to Doctor Glazebrook means that the witness advised these 
people to settle with the company without going into court Wi es.s 
doesn t remember just what Doctor Glazebrook said in the letter to 
the witness but the inference was that Doctor Glazebrook did not 
want it to go to Court either. At the time witness received the letter 
r ^Gla^ebrook, witness was, to a certain extent, a physician 
8 S °o°i^ e k ashington Fiailway and Electric Company. On Janu- 

her dh^ # p hen he m U j d her pulse down 'n the eighties'lie had given 
her digitalis in mild doses, more for its tonic effect than because he 

thought she was suffering from decomposition. Decomposition means 

that there ,s a leak ,n the heart and the heart is not acting power- 
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fully enough to overcome tlie same. The effect of the digitalis would 
he to strengthen the heart and lower the number of beats. He thinks 
she lost Hesh after the accident. On recross-examination, witness 
testified that he had given her two minims of tincture of digitalis 
and two minims of tincture of strophanthin two or three times a 
day. 

w 


Li 


Thereupon plaintiff called Dr. Sterling Ruffin, who, 
being duly sworn, testified that he has been a practicing 
physician in the City of Washington for *24 years, physician in chief 
to George Washington University Hospital, and consulting physician 
at three other Hospitals in the District; that he had examined Mrs. 
La Fourcade on the 24th of April, 1915; that be found her a woman 
at that time who looked as though she were in poor health, very pale 
and very thin, weight 109 pounds 11 ounces fully dressed; that she 
had a heart murmur indicating a regurgitation of the mitral valve; 
her heart very irregular and tumultuous; pulse varying very con¬ 
siderably from 104 to 12<S a minute; her normal pulse should be 
about 7t>; that the rate of 128 was grossly in excess of normal; that 
he found no evidence of objective injury, that is to say, no bruises 
or scars, but pressure upon her spine produced pain as did also move¬ 
ments of her back; her abdomen was thin and depressed in the upper 
part; that is, tending to be hollowed and prominent in the lower part, 
which was quite characteristic of an abdomen in which the con¬ 
tents are dropped down or sagged; that her stomach was found to be 
three inches below its proper position and grossly sagged; that the 
right kidney was very loose and out of place; her kidney would 
descend completely between witness’ bands. 

Counsel for the defendant moved to strike out all the testimony 

V 

with reference to the condition of the abdominal organs and con¬ 
tents, more particularly as to the stomach and kidneys, about which 
the witness testified, on the ground that the pleader having enumer¬ 
ated certain specific injuries in his declaration, and not having made 
a general allegation of injury, testimony as to specific injuries was 
not admissible, which objection was overruled by the court 
28 and exception noted by counsel for the defendant, whereupon, 
subject to objection by counsel for the defendant, witness con¬ 
tinued that the right kidney was very freely moveable and the left 
kidney also moveable to a less extent. With her stomach, which was 
so sagged as this woman’s was and a kidney so moveable as this was, 
it is inconceivable that the intestine was not also sagged and the ap¬ 
pearance of the alxlomen would tend to indicate that there was also a 
sagging of the intestine. In the examination on April 23, 1915, 
witness made no pelvic examination but reexamined the plaintiff on 
June 4, 1917, and then made a pelvic examination and found that 
her utcr/s was somewhat sagged. W hereupon, counsel for the de¬ 
fendant objected to the testimony about the uterus and with the 
consent of the counsel for the plaintiff, the Court struck out all of 
the testimony of the witness relating thereto and also struck out all 
of the testimony of Doctor Henderson in relation to the uterus. Wit¬ 
ness further testified that in 1915 the general condition of the plain- 





w. A R. RY. CO. VS. MAHALA A. LA FOURCADE. 17 

l«5lrin!f de ? dedl ?L p< | or ' She was I ,ale ’ emaciated and evidently 
nrioi tn ,h S ‘ ren f htha ‘ assumin 8 plaintiff had been in good health 
P or to the accident and had suffered injury in a railroad accident 

otlt dos ™ M ! n ''r r testimony, ami'assuming Z condition 
no 6 ' ] !IS 18 described ln doctor Henderson’s testimony the wit¬ 
ness would say that said condition resulted from the injury from 
the accident, and the witness reached the conclusion in April 1915 

p ovement, he thinks she will never he well, nor will the abdominal 

^erv n func«ona 9 te lit " ^ , U '' eS Ket b f° k in P ro P er condition or 
e\eri/ tunctionate like normal organs; that the heart murmur was 

not, in his opinion, caused by the accident; that if there was a valve 

29 sZTV-Hj IC | 1 em 1 ,,ri n r ,0 ,he “ccident, the stress or shock of 
' . as would naturally accompany an accident such as dc- 

irresnecZlZf ,'h ' '! ,ere wa j a considerable mental shock, 

irrespeitiie of physical injury, and more so, too, after her physical 

injury would naturally aggravate the heart condition; that at the 

examination in April, 1915, her heart was acting badly was very 

lieved tint tZZfZ < ‘ m ‘ ‘ l ' ,m,l 1 tuous in action, and witness bl 
ininr,- . 1 " action of the heart was of nervous origin due to 

W % l0r 1 n ! rV0 ', 18 8v . sten ! ra,l, c than a condition of the heart 
lkeh. Subject to objection by counsel for the defendant and ex¬ 
ception to the Court’s ruling, the Court permitted the witness to con- 

> n A e , hat th ® Sa ij g ! nK J of ,lle abdominal contents and the moving of 
the kidneys would be due to the accident and would come aZuTas a 
result of the accident having produced a neurasthenic condition 
and that by reason of (lie lowering of the tone or vitality of the plain¬ 
tiff, the loss of flesh is very liable to be followed bv neura-thenia and 
would have a tendency to cause just such a sagging of the abdominal 

wiZZ ’reached 8 the ^° U ? d in . P laintiff 1 "'a* April, 1915, the 
ltnes. readied the conclusion she was totally incapacitated from 

n llr r'tl ,"r s,1< ‘ dU 'Z The wi,nc88 ‘heUintiS again 

^t^ScZST "r m ' ,ou : ,ds fM,, y ; tafhSSft 

not at all likelj that she has improved at all except bv gaining some 
weight, that her stomach and kidneys were still in'the same con- 

li't'Z’ * ! at 18 8t| d of the opinion that she is totally incapaci¬ 

tated to do domestic duties, although her condition is better than at 
he previous examination, but witness feels sure that any a«enipt on 
her par to take up routine household duties would result in de Zh. 

tion, loss of ground; that the witness is quite sure the plaintiff 
30 will never be well; that the contents of her abdomen w- II 

, ne . ver be normal position; that while she may be belter 
thun she is now in the course of years, she will never be able to with 
stand the ordinary usages of life; that in these cases there is » 
tendency of the patient to go up and down, better and then relapse- 
ev have to be put to lied and given tonics and rest and their con’ 
dit on will be better as long as they remain under favorable con- 

ieZdytoZt'areii'pZ ‘° rCSUn ' C ** duties of lifc tbp y 

On cross-examination witness testified that he had never seen the 
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plaintiff prior to April, 1915, and did not know her physical con¬ 
dition previous to that time; that loss of flesh previous to the accident 
would he capable of bringing about the sagging of the organs as 
found in the plaintiff or the sagging of the organs might cause the 
loss of flesh; that a violent injury, if the direction be favorable, 
would tend to misplace organs; that if she had lost flesh previous to 
the accident, it might have been the cause of her al>dominal con¬ 
dition ; that the condition he found in the plaintiff could have been 
brought about by the birth of her three children, in November, 1909, 
Noveml>er, 1911, and May, 1912; that the tendency of such child¬ 
bearing is liable to result in a sagging of the abdominal organs, but 
that this woman s alnlomen was not greatly relaxed as is found in 
cases of women who have had children rapidly and her alnlominal 
walls did not impress him as if the condition was due to child bear¬ 
ing; they were not very relaxed; the accident at most aggravated the 
heart condition, it did not cause it. 

Whereupon plaintiff called Hr. William R. Moulden, who being 
duly sworn, qualified as a physician and surgeon of seventeen years’ 
practice; that he had seen the plaintiff at her mother's house 
.SI in December, 1914; that he does not remember the day, he 
believes the 27th of December; that her knees were bruised; 
there was much muscular soreness in the back and abdomen and her 
pulse quite rapid about 120. She presented the picture of a woman 
who had recently been subjected to a great nervous strain; she was 
badly excited and complained of headache and insomnia; that the 
condition of the plaintiff as described by her and Doctor Henderson 
could easily have been caused by the nervous shock such as the 
plaintiff had received. 

Thereupon counsel for the defendant again asked for an uncon¬ 
ditional examination of the plaintiff at the hands of a physician of 
the defendant company which request was refused by counsel for the 
plaintiff, who again offered to permit the same upon the conditions 
set forth in the letter heretofore referred to. 

Thereupon, to maintain the issues on its part joined, the defendant 
produced Doctor J. . 1 . Kaveney, who, being duly sworn, qualified 
as a physician and surgeon, and testified that he had been an ex¬ 
amining surgeon for the Washington Railway and Electric Com¬ 
pany in 1914 and 1915; that in January 1915, he had made an ex¬ 
amination of the plaintiff at her mother's home in Rockville eleven 
days after the accident; that at the time of the examination she was 
in bed; that she was bruised below the left knee; that the rest of 
her symptoms were subjective; that on pressure of the abdominal 
muscles she complained of pain and also complained of pain in the 
lumbar regions—in the middle of her back; that there was a slight 
systolic murmur in the heart that had existed evidently for some time 
previous to the examination; that in comparing her condition at the 
time of his examination with her condition at the time of the trial, he 
could not see any great change in the plaintiff according to his best 
recollection; she stated that her labors at he birth of her chil- 
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32 


dren had been normal; that ho did not make any examination 
... °, a '>domen to locate the location and condition of the 

kidneys because his attention was not called to them; that she was 
lying in bed and her respiration was normal apparently 
On cross-examination witness testified that plaintiff’s past history 
medically, had been uneventful; she told him to her knowledge she 
had prior to the accident had no ailment; that on the report of the 
(ompan\ lie had been asked whether the claimant was honest or not 
and that he had reported she appeared to be honest. That in his 
opinion the accident of being thrown from the seat while a passen¬ 
ger on the car had temporarily aggragated her heart condition; that 
in his judgment at the time he made the examination the aggrava¬ 
tion would not be permanent, that is his best opinion at the time he 
was testifying; that the complaints of muscular soreness of the 
back about the waist line and of the abdominal muscles was a sub¬ 
jects cs\ mptom, though he reported them to the company as objec¬ 
tive; that she also complained of headaches and some inability to 
sleep with pain in her back which he reported as subjective; that at 
the time of his examination, the witness reported to the company 
his diagnosis which was his opinion of her condition; that it was an 
aggravation of an unrecognized heart lesion and a strain of the mus¬ 
cles of the hack and abdomen, which opinion was based on her sub¬ 
jective condition and what she described her condition to lie; that at 
the time of his examination her pulse was between 70 and 80 it is 
not surprising that her pulse went—that the pulse is ahsolutel’y de¬ 
pendent on the nerves; that a nervous person would have a very rapid 
pulse; that a woman coming to a doctor’s office her pulse will go up 
ten or twenty beats, depending upon her nerves. There is no such 
thing as a normal pulse; her pulse may be 100 and still be normal; 
qq ''ffness had seen healthy men examined for street cars, when 
63 they come in and appear before the doctor their pulse would 
be 120. There is no such thing as a normal pulse except as 
it is coordinated with a variety of other conditions and qualifications* 
that the effect of digitalis upon the pulse slows and decreases the 
volume of beats of the heart by strengthening it and the fact that 
she had had digitalis administered to her for eleven days before he 

saw her would absolutely have a natural tendency to decrease the 
number of beats. 

On redirect examination the witness testified that the effect of two 
minims of digitalis given four of five times a day would hardlv be 
noticeable; that ten drops is the average dose for the average individ¬ 
ual; that the effect of digitalis is cumulative; that a small dose of 
two drops is not sufficient to become accumulative. 


Thereupon defendant called Doctor William M. Barton, who 
being duly sworn, qualified as a physician in the District of Colum¬ 
bia, and testified that he had been present in the courtroom during 
the trial of this ca.se, heard all the testimony in the case, and that the 
dropping of the kidney, which Doctor Ruffin had described, indicates 
undoubtedly that there is a displacement of this organ; that it could 
only occur provided that said tissues in which the kidney was em- 
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bedded in the back bad been, to a certain extent, absorbed because 
the kidney is fixed in the abdominal cavity by the means of fat and 
fibrous structures that are situated around it/ Of course, there is no 
doubt but that the floating of the kidney produced by the absorp¬ 
tion of the abdominal fat and by the relaxing G f the abdominal 
walls could l»e and is often produced by repeated child-l>earing; in a 
woman, who was slender and thin naturally, and not having anv 
large amount of alxlominal fat, and who had three children 
d4 in rapid succession, and performing manual labor in connec- 
tion with household duties, could very readily bring about 
just the condition that would give rise to a displacement of the kid¬ 
neys and the alxlominal sagging; that in the opinion of the witness 
based on (lie testimony as to the aggravation of the mitral valve 
lesion and as to its continuance or permanency or whether it has dis¬ 
appeared, witness can say it has not disappear^ and in all likelihood 
it never will. So far as he has l>eeii able to judge from the testimony 
of the physicians who have examined her, she evidently has an old 
mitral lesion which permits regurgitation of blood in the wrong di¬ 
rection and that it has not disappeared and that at the time she was 
in this car receiving a pretty heavy jar. being thrown forward and 
striking her alstomon or some portion of her body in that neigh- 
borhnod. then being thrown backward and striking her back and 
also o course, no doubt having been greatly frightened and 
shocked to a certain extent—she had to go to lied'and was, to a cer¬ 
tain extent, troubled with her breathing because it appears that she 
required a certain posture in the lied requiring to be propped up. 
He thinks there can be no question that she did have a mild attack 
of heart failure as a result of the injury; as he understands it. she 
was m bed for five weeks under the care of her physicians who ad¬ 
ministered some digitalis and prescribed rest and at the end of that 
tunc she was able to get up and go around the house to a certain ex¬ 
tent and at the end of two months she seemed to have substantially 
recovered from the attack. She appears to have been unable to do 
some of her family work. She is weak to a certain extent but there 
docs not seem to be any question at this time—she certainly 
,<0 l!i not suffering from any decomposition now—and from his 
observation of the plaintiff now and what he has heard of the 

ent'time' ’ < V " ent ' re<ov *‘red very substantially at the pres- 

On cross-examination witness testified that the condition of the 
kidneys and the sagging of the abdominal contents could have hap¬ 
pened by reason of her having been in a railroad accident being 
severely shocked and frightened and her heart condition aggravated 
and a neurasthenic state producing a loss of fat; that it requires a 
great blow to dislocate a kidney. It is almost a physical impossibility 
to dislocate a man s kidney except with the most violent traumatism- 
so that in inquiring as to the cause of a moveable kidney, we are 
>er\ much more apt to inquire whether or not the individual had 
umlcrgmie some exhausting conditions, or gone through some period 
of rapid child bearing, which would more likelv have the effect of 
absorption of the fat than the mere fact of having some traumatism 
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because it does not appear in many eases of dislocated kidney; that 
the dislocation of the kidney could have l>een from a violent blow in 
the region of the kidney or it could have happened through being 
m a railroad accident, receiving a blow, and from loss of fat; that 
witness did not believe a neurasthenic condition would do it; that he 
ne\er heard of it being the case; that neurasthenia, with a conse- 

?|°f ls one of recognized causes of a movable 

kidney, but that it was an unusual thing to see neurasthenia and 
emaciation produce bv itself a dislocation of the kidnev; in the wit¬ 
ness opinion the sagging of the abdominal contents was due to child 
Q /> bearing, the atrophy of the walls, the absorption of fat. The 
witness did not believe a severe blow to the abdomen could 
have produced a relaxation of the alxlominal muscles; neu¬ 
rasthenia is stated in the test books to I* a well known cause of a 
movable kidney. 

On redirect-examination the witness testified that any individual 
who hail a severe neurasthenia sufficiently aggravated to have pro- 
duwl an absorption of the fat. and the fat, around the kidnev and 
f a J. in , e abdominal walls, could have had a certain amount of 

relaxation that might lead to an enteroptosis, which is a dislocation 
ot the kidney. 

• Whereupon the plaintiff offered the following prayers: 

, Yu i :|, ' r 4 are i°f on ! ider in estimating the damages the injuries 
to the plaintiff and the damages resulting therefrom to her Thev 
arc to take into consideration the sufferings, including bodily pain 
in consequence of such injuries and also the mental pain and suf¬ 
fering attendant upon and the natural incident of such bodily suf¬ 
fering, the character and extent of her physical disabilities and wheth¬ 
er the injury is permanent or otherwise; the plaintiff’s age, her bodily 
vigor and health before the accident and since, as shown by the evi- 
ence in the case; and they should award such damages within the 
limits ot the sum claimed by the declaration as will fairly and reason¬ 
ably compensate the plaintiff for all the personal injury suffered by 
Her. uranted. * J 

}\ hich prayer was objected to by counsel for the defendant, which 

forThedefendanr 11 ^ b> ’ C °" rt 8nd exre P ,ion noted by counsel 

,, 2 - I T . h «.ji ,r - v ? re instructed that if they find from the evidence that 
the plaintiff prior to the accident was in a diseased condition or had 
a disease and that such diseased condition or disease was in- 
-fi creased or aggravated as the direct and proximate result and 
consequence of the accident, then the plaintiff is entitled to 
recover for such increase or aggravation as was so caused and pro- 

couSL P rhe e plZiff ejeC,ed ^ thC ° 0Urt and eXCCpti ° n "°‘ ed b >’ 

Whereupon the defendant offered the following prayer: 

i T he j' lrv , are instructed that in the consideration of the injuries 
claimed by the plaintiff, for which she seeks to recover damages thev 
may take into consideration her refusal to submit to the examination 
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by a physician for the defendant company as bearing upon her good 
faith and her failure to produce the best evidence in her power. 

The Court stated that it would not give the instruction in that 
form but would charge the jury in the following manner: The Court 
then stated in substance what it subsequently charged the jury on this 
proposition, and said prayer was rejected by the Court and exception 
noted by counsel for the defendant. 

During the course of the argument, Mr. Peter, counsel for the 
plaintiff, in his argument to the jury, stated that the railway com¬ 
pany did not want the* jury to know how the accident happened, and, 
endeavored to keep out evidence as to the details of the accident, to 
which counsel for the defendant objected, stating as follows: 


Mr. Whiteford: If your Honor please, I object to that statement. 
He says that we did not want the jury to know how the accident hap¬ 
pened. Your Honor knows that I made the statement that we ad¬ 
mitted liability, and there was no need for him going into details 
about this case ami as to how the accident happened, and your Honor 
ruled with me. 

1 he ( ourt: Put it is fair to comment upon any objected question 
which was overruled and which was permitted to be asked. 

38 Mr. Whiteford: The overruling of the question is not the 

question that he is referring to. Your Honor ruled that we 
could not go into ami the plaintiff could not go into the happening 
of this accident. I had a right to object, and I did object, and your 
Honor sustained my objection as to how that accident happened. 

The Court: T he Court ruled that the details of this accident were 
not admissible, but that the circumstances under which it actually 
took place as affecting tin* impact, the degree to which it was an acci¬ 
dent likely to produce serious injury, could go to the jury. 

Mr. W hiteford: That went in. 

Mr. Peter: Hut you objected to it. 

Mr. W hiteford: No; I objected- 

The Court: Wait a moment. •Mr. Whiteford, that is my recol¬ 
lection. 

Mr. W hiteford: 1 note an exception to that kind of argument. 

The Court: All right, sir. 


In the closing argument bv plaintiff’s counsel to the jury, the fol¬ 
lowing occurred: 

Mr. Peter, in his argument to the jury said that although the acci¬ 
dent had happened several years before, yet the jury were giving 
compensation now, and that ten thousand dollars now is only equal 
to five thousand dollars five years ago. to which argument counsel for 
the defendant objected, whereupon the following occurred: 

Mr. W hiteford: If your Honor please, I object to that kind of argu¬ 
ment. It is not the test. I do not know whether the price of pain 
and suffering has gone up or not. I submit that it is not a proper 
argument to make. 

The Court: The test, is, what is a fair compensation for the 
injuries sustained at this time. 


39 
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Mr. Whiteford: Yes, sir. 

Mr 6 wS r C T n » l Ci J n estimate that at any sum he pleases. 

u he says that ten thousand dollars now is 

equal to what hve thousand dollars was live years ago. I submit that 
18 a proper argument, and I note an exception. 

* he * rt: T,ie Court cannot comment on that at the time of the 
argument. 

Mr. \\ hiteford: I submit that the argument that counsel makes 
w ion he states that ten thousand dollars is only equal to five thou¬ 
sand dollars five years ago is not proper argument in the light of the 

jection ? Under8tand lt 1 understand your Honor overrules my ob- 
The Court: Yes, sir. 

Mr. Whiteford: Then I note an exception. 

of d r ’ Pe J el V 11 1 ha T e to *! sk of y° u is ’ wh en you pav your bills 
at the end of this month, to determine whether or not 1 am accurate 

m \f ,V wv!Tr ent ? aS T to t,ie value of money at the present time. 

Mr. \\ hiteford: I note an exception to that. 

Thereupon the Court charged the jury as follows: 

inThf. C<, " rt .i M j 9 hie , f Just ‘ ce Cocington): Gentlemen of the Jurv. 
in tins <asc the defendant, the Washington and Rockville Railway 

Company, having received the plaintiff on board of one of its cars 
as a passenger for the purpose of transportation to Rockville, was, 
under the low, required to exercise the highest degree of care that was 
possible under the circumstances to safely deliver the pas- 
40 senger, the plaintiff in this case, Mrs. La Fourcade. at her des- 

il.o VTr Rockville and in this case the defendant admits 
that it failed m its duty safely to transport the plaintiff, Mrs. La 
1 ourcude, to her destination in Rockville. In other words, the de¬ 
fendant admits that its negligence, which is the basis of this suit 
caused the ear on which the plaintiff was riding to run into the’ 
freight car, as is described in the evidence, by the conductor here, and 

that^soh^V/ ad ", ,,tS tha * '' ' S res P ons ible for all actual injury 
that resulted. 1 he only question, therefore, which you have to cori- 

wdt r L' V ,e f n y °" haVe T tlre< ! t0 ! he iory-room. is the amount which 
i i,’ a , lr compensation for the injuries which the plaintiff, Mrs 
La r ourcade, has received as a result of the accident. 

In estimating the damages which have resulted from that accident 

ferine ■ Sfi i' a" yW l ' y0l ‘ ! T e to ,ako in'o consideration the suf¬ 
fering including bodily pain in consequence of such injuries, and 

also all mental pain and suffering which is attendant upon and 

cxtt7of Z T t ° l T V^ ily SU, | VrinR: the character and the 
extent of her physical disabilities, and whether the injury is a per¬ 
manent one or otherwise: her age; her bodily yigor and her health 
before the accident and since, as shown by the evidence in this case 
and you should award such damages, within the limits of the sum 
claimed in the declaration, as will fairly and reasonably compen¬ 
sate the plaintiff for all the personal injuries suffered by her 

I say to you also that, even though you should find from the evi- 
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deuce that the plaintiff, Mrs. La Fourcade, prior to the accident, had 
a diseased condition of the heart, and you find that such diseased 
condition was aggravated and increased as a result of the 
41 accident, then, in estimating the damages for the deteriora¬ 
tion in the health of the plaintiff since the accident and as a 
result thereof, you are to consider the aggravation and increase of 
the diseased condition of the heart which was caused by the accident. 
In other words, a person does not have to he an absolutely normal 
person in order to suffer an accident. In determining the complete 
changed conditions that may have resulted from the accident in esti¬ 
mating the fair damages, you are, of course, to take into consideration 
what was her condition before the accident, and it may be that the 
change from her condition before the accident to that after the acci¬ 
dent is not as great as between a perfectly normal person and the same 
person in the condition that he or she is found to he after the acci¬ 
dent; but, it there have been actual increases of the abnormal con¬ 
ditions, the diseased conditions which existed, in the first place, then, 
in determining what the physical condition is as the result of the 
accident, the fair quantity of the injuries sustained, you are entitled to 
take into consideration whatever aggravation there was to a par¬ 
ticular physical injury which may have happened due to the acci¬ 
dent. 

r I he Court states to you specifically that you will take the declara¬ 
tion in this case with you to the jury room, and that there is one 
item of damage which is denominated in the declaration which an 
examination by the Court of the testimony does not find is actually 
present in this case, and that is, specific injuries to the spinal column 
and the straining of the spinal cord; and therefore, in computing 
the damages, you are to exclude from your consideration any matter 
of injury to either the spinal column or the spinal cord. 

42 Now, the Court says to you, in connection with the method 

of estimating the damages, which 1 have just given to you, 
that of course when you retire to the jury room it is your duty to 
determine from the evidence in the case what were the actual dam¬ 
ages to this woman by finding specific injuries. You have no right, 
of course, to take a generalization, hut the allegations in the decla¬ 
ration are to guide you as to the particular class of injuries that it is 
said Mrs. La f ourea.se suffered from, and with the burden of proof 
renting upon the* plaintiff to satisfy your minds by a preponderance 
of the evidence, you must he satisfied as to each particular injury 
which you take into consideration before you allow compensation 
for that particular injury. If there was an increased injury to the 
heart, for example, and you find it by a preponderance of the evi¬ 
dence, you have a right to take it into consideration. If there is no 
injury to the kidney, and you do not find that bv a preponderance 
of the evidence, you would exclude it. On the other hand, if von 
find that there was an injury in the abdominal region as a result of 
the accident which reflected itself upon the kidnev, which is a part 
of the abdominal region, you would include that In other words 
you must take the testimony as it has fallen from the lips of the 
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witnesses and analyze it, and with the burden of proof resting upon 
the plaintiff you are to give fair compensation for the damages act¬ 
ually received, and you are to find such injuries existing bv a nre- 

nf C iL * . • | • « | . , * . ^ ^ such damages which, 

at the date of this trial, will fairly compensate her for the injuries 
she has received. J 

Mr. Peter: I do not like to interrupt your Honor, You sav “she 
has received. 

, The pourt: 1 al " g oin g 'o dwell upon that. The decla- 
4,5 ration claims, and there has been some testimony in this case 
that the injuries of this plaintiff are or may be permanent 
in their character. That is also a matter of evidence for you to 
determine. If they are permanent in their character, and you are 
so satisfied from a preponderance of the evidence, then, in estimating 
the damages which you are to give to (his woman, you are to con” 
sider the injury which she is likely to suffer in the future, the pain 
and mental suffering whieh she is likely to suffer in the future and 
m the sum which you are to allow her, include what you consider 
to be a fair compensation for a permanent injury which she has 
sustained, if you find she has sustained a permanent injurv 

On the other hand, if you are not satisfied by a preponderance of 
the evidence that this woman has been permanently injured but 
are satisfied by a preponderance of the evidence that she has’ suf¬ 
fered injuries which began at the date of the aecident, and which 
have existed up to this time, and which you may not find from a 
preponderance of the evidence are likely to continue for a period in 
the future, then you are to allow her simply the damages whieh will 
fairly compensate her for those injuries, even though you find that 
they are not permanent in their character. 

There is one thing more which the Coiirt calls to your attention 
You are instructed that, in the determination of the extent of the 
injuries claimed by the plaintiff, you have a right to consider as 
earing upon her good faith in alleging her injuries, the fact that 
the plaintiff refused unconditionally to submit to a physical exami¬ 
nation by a physician selected by the defendant, upon a request 
made by the defendant some months liefore the trial and again at 
the time of the trial; and also, that the plaintiff agreed to 
44 be examined upon certain conditions to be named bv the 
plaintiff herself, and in this connection, you are charged that 
the request unconditionally for an examination has been held as a 
matter of law to be a reasonable request on behalf of the defendant 
but on the other hand the Court says to you that while it is a reason^ 
able request which, upon the unconditional refusal to permit you 
have the right to consider whether it bears upon the good faitli of 
the plaintiff; that it is also a request which the plaintiff is not com¬ 
pelled, as a matter of right, to accede to. In other words, the entire 
circumstances of the evidence in the case, together with the refusal 
to submit to a physical examination by a physician of the defend¬ 
ant s selection at a reasonable time, are to be taken into considera- 
ti°n by you, and with the right to consider that as bearing upon her 
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good faith, the circumstances under which a conditional offer to an 
examination was made is also to he weighed hv you, and it is for 
you, as a matter of fact, to determine whether or not by the refusal 
to permit unconditionally a physical examination by the defendant’s 
physician, there is evidence of bad faith in the injuries which are 
alleged to have been sustained. 

The Court says to you in this matter, that as a matter of law, the 
unconditional demand was of course a reasonable one, but one which, 
on the other hand, the plaintiff, as a matter of law, was not bound 
to a accede to. 

Now, gentlemen, as there is no question of the liability in this 
case, and as the only matter for you to determine is the quantum 
of the injury, the Court thinks that it has abundantly commented 
upon the case for you, and it leaves it with you. 

45 Thereupon counsel for the defendant renewed his excep¬ 
tion to the reading to the jury by the Court of plaintiff’s 

prayer No. 1, and the modification of the plaintiff’s prayer No. 2 
and also to so much of the charge as deals with the aggravation of 
the heart injury by reason of the accident, on the ground that the 
charge does not point out the difference between compensation for 
a temporary heart injury and a permanent heart injury. 

The Court: I thought that I had made that clear, that the heart 
injury, as well as other injuries in this case, is to he determined by 
the jury as to whether it is permanent or temporary, and if the 
heart injury was only a temporary one, which existed only for a 
month or two after the accident, and the jury is not satisfied by a 
preponderance of the evidence that it does exist or did exist for any 
appreciable time after the accident, that is a matter of fact for them 
to determine, and they are only to compensate for the aggravation 
or increase of the heart injury to the extent to which they believe 
it did exist after the accident or may still exist. 

Mr. Whiteford: My objection to the consideration of permanent 
injury of that particular thing is on the ground that there is no 
evidence of its permanent condition. I also object to so much of the 
charge as permits the jury to consider the evidence as to the kidney 
and abdominal condition, which is renewing the objection I made 
during the trial, and also that the Jury have a right to consider- 

The Court (interposing): Is there no testimony concerning the 
permanent character of the injury to the heart? 

Mr. Whiteford: That is my understanding of the doctors’ testi¬ 
mony. 

46 Mr. Peter: I am willing to let the permanency relate to 
the kidney and stomach and general nervous trouble. 

The Court: Dr. Henderson was the only one who went into that 
particularization. 

Mr. Whiteford: His general observation of that was that it prob¬ 
ably would not be permanent. 

Mr. Peter: His idea was several years. 
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The Court: I do not think Dr. Ruffin characterized it. It would 
be safer to put to the jury that there is no evidence in this record 
from which you can find that this plaintiff has been permanently 
injured in her heart, hut it is for you to determine the extent of the 
temporary injury, whether it continued for a few months, whether it 
still exists, or whether it is likely to exist for the period which Dr. 
Henderson characterized it in his testimony; hut there is no evidence 
in this record from which you are to determine the permanent injury 
to the heart, and therefore you are to disregard that. 

Mr. Peter: But not as to the other? 

The Court: Oh, no. 

Mr. W hiteford. 1 still have a further exception to so much of 
your Honor’s charge as permits the jury to consider such conditions 
as were suggested by the counsel for the plaintiff, upon the basis 
for which physical examination might be made. 

The Court: The reason the Court incorporated in its charge the 
reference to conditions under which the plaintiff was willing to have 
an examination made is only because tlie proposed conditional ex¬ 
amination and the terms thereof were excluded from the jury. The 
objection to their consideration w’as a proper objection. 

4/ Mr. W hiteford: ^es, and it is a proper objection. I just 

note my exception. 

The Court : But I was compelled to limit my statement concerning 
those conditions, because they were not present in the record. 

Mr. \\ hiteford: That is the reason I objected. They could not 
consider them. 

The Court: I did not state that they should consider those condi¬ 
tions. The jury did not so understand that. 

Whereupon the jury retired to consider of their verdict and re¬ 
turned a verdict in favor of the plaintiff in the sum of forty-eight 
hundred dollars. 

Be it remembered that each of the separate and several exceptions 
taken by counsel for the defendant as hereinbefore set forth were 
so taken by said counsel then and there before the jury retired, and 
each of the said exceptions were then and there severally and sepa-, 
rately entered upon the minutes of the Justice presiding at the trial, 
and counsel for the defendant then and there prayed the Court and 
now prays the Court to sign and seal this Bill of Exceptions in which 
is accurately set forth said exceptions and the substance of all the 
evidence given at the trial, and, at the request of said counsel, the 
same is accordingly signed and sealed and made part of the record 
this 13th day of March, A. D. 1918. 

J. HARRY COVINGTON, 

Chief Justice. 

I consent. 

ARTHUR PETER, 

A tty. for Plaintiff. 
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Washington and Rockvif.ee Railway Company of 
Montgomery County, a Corporation, Appellant, 

vs. 

Mahaea La Fourcade, Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

At the trial of this cause the plaintiff claimed damages 
by reason of injuries received, growing out of the collision 
of two street cars of the appellant, upon one of which the 
appellee herein was a passenger, on the 25th day of Decem¬ 
ber. 1914. The defendant railway company in the court 
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below admitted its liability and admitted the right of the 
plaintift to recover reasonable damages for injuries sus¬ 
tained by her. 

ASSIGNMENT OF ERRORS. 

1 lie errors complained of in the record will be discussed 
in this brief in the following order: 

hirst, d lie Court erred in permitting testimony to be of¬ 
fered by the plaintift concerning injury to the kidneys and 
abdominal organs when no proj>er allegation of injury 
thereto was alleged in the declaration. 

Second, (a) The Court committed error in refusing the 
defendant’s prayer No. 1. 

(b) The Court erred in charging the jury that they might 
consider as bearing upon her good faith circumstances 
under which a conditional ofter of physical examination was 
made by the plaintift*. 

Third. The Court erred in permitting certain improper 
argument on behalf of counsel for the plaintiff in presenta¬ 
tion of his case to the jury, as set forth in the Bill of Ex¬ 
ceptions. 

TESTIMONY IMPROPERLY ADMITTED. 

During the course of the trial the witness, Dr. Henderson, 
one of the attending physicians of the plaintiff (R., 13), 
testified that after the accident he could feel that the left 
kidney was very distinctly movable; that the kidney was 
painful and tender on palpitation; that her abdominal con¬ 
tents were slightly further down than normal and were 
sagged. 

The witness. Dr. Ruffin, an expert witness called on 1)e- 
half of the plaintiff, testified (R., 16) that the abdominal 



contents’ of the plaintiff were sagged; that the right kidney 
was loose and out of place; that her stomach was three 
inches below its proper position and grossly sagged; that 
the right kidney was freely movable, and the left kidney 
movable to a less extent; that the intestines were also 
sagged; that the sagging of the abdominal contents and mov¬ 
ing of the kidneys would be due to the accident and would 
come about as a result of the accident having produced a 
neurasthenic condition, and by reason of the lowering of the 
tone or vitality of the plaintiff, the loss of flesh would be 
followed by neurasthenia, and this would have a tendency to 
cause such a sagging of the abdominal contents as the wit¬ 
ness found in the plaintiff. 

To all of this testimony counsel for the defendant ob¬ 
jected, as will more fully appear in the record, pages 12, 13, 
16 and 17, and moved to strike it out on the ground that no 
proper allegation thereof was made in the declaration. 

This testimony was objectionable for two reasons: 

First, the declaration (R., 2 and 3) sets forth the injuries 
to the plaintiff as follows: 

“Whereby the plaintiff was then and there shocked, 
bruised, strained, wounded and injured, and her back 
and her abdomen bruised, strained, wounded and in¬ 
jured, and her spinal column and the cord thereof 
strained, shocked, wounded and injured, and her heart 
shocked and injured, and her nervous system shocked 
and injured, whereby and in consequence of which the 
plaintiff suffered, still suffers, and will hereafter con¬ 
tinue to suffer mental and bodily pain and anguish, etc.” 

Second, because the injury to the kidneys and abdominal 
organs is too remote, it being testified to that the accident 
produced a condition of neurasthenia which resulted in a 
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lowering of the tone of vitality, and bv reason of the lower¬ 
ing of the tone the abdominal contents sagged. 

We shall discuss the first of these objections first. 

It is respectfully submitted that the Court committed 
error in admitting the aforesaid testimony, because the dec¬ 
laration set forth specifically the several items of injury 
received by this plaintiff, and that the allegation 

“her back was shocked, bruised, strained, wounded and 
injured, and her abdomen shocked, bruised, strained, 
wounded and in jured," 

is not sufficient to apprise the defendant of any claim for in¬ 
juries to the internal organs or the dislocation of them. 

It will be observed that the declaration very clearly par¬ 
ticularizes the allegations of injury, setting forth the several 
parts of the body and organs thereof that were injured. 
There is not even a general allegation of bodily injury such 
as is usually found in declarations of this character. 

The rule of law as laid down by the authorities is un¬ 
doubtedly that where a declaration makes a general allega¬ 
tion of injuries and thereafter sets forth certain specific in¬ 
juries. the general allegation is confined in its scope to the 
particular injuries thereafter set forth and evidence is not 
admissible with respect to any injuries other than those par¬ 
ticularized in the declaration. The declaration in the case at 
bar, however, can not claim the advantage of a general al¬ 
legation of damages, and. therefore, presents a much weaker 
case under the authorities than a declaration alleging general 
bodily injuries. The authorities lay down the rule that evi¬ 
dence may be shown of such injuries as necessarily and im¬ 
mediately floiv from the injury alleged. No doctor will 
testify that an injury to the kidneys necessarily follows an 
injury to the back or abdomen. On the contrary, there are 





eminent medical authorities that hold that a dislocated kid¬ 
ney can never be produced by a blow on the back or ab¬ 
domen. 

\o evidence was offered in this case to show that the in¬ 
jury to the kidney was the necessary result of a bruise or 
injury to the back or abdomen. It appears from the record 
that a preliminary examination was made of this plaintiff 

by Doctor Ruffin before the declaration was filed in this 
case. 

Why, then, did not the declaration allege an injury to the 
kidneys and the abdominal organs? The declaration is care¬ 
ful to allege an injury to the spinal column and cord thereof, 
and injury to the heart. If it l>e necessary to allege these 
particular injuries, why is it not also necessary to allege 
injury to the kidney? 

Could it l>e contended that injury to the spinal column, 
injury to the heart, injury to the nervous system, as well as 
injury to the kidney and al>dominal organs, could have been 
proved under an allegation of injury to the abdomen and 
back? 

It is submitted that the defendant was not properly ap¬ 
prised of the injuries which the plaintiff had received in this 
case, nor had it any opportunity to know or believe, or even 
suspect, that a claim would be made for such an injury as a 
floating kidney in view of the fact that the declaration par¬ 
ticularized specific injuries to several other of the internal 
organs. This is the vice of this kind of pleading, and it is 
highly embarrassing to a defendant to be met with evidence 
of this character at the trial table when the declaration gave 
not the slightest notice of such a claim. 

The following authorities, being a few out of hundreds, 
are submitted to the Court for its consideration, and, under 
the rule therein laid down, certainly error was committed in 
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admitting evidence as to the condition of the abdominal or¬ 
gans of the plaintiff, which condition was not specifically 
set forth in the declaration. 

In the case of Kleiner vs. Third Avenue R. R. Co., 162 
Xew ^ ork Reports, 193, the declaration with reference to 
injuries alleged as follows: 


‘\\ hereby the plaintiff received severe and painful 
contusions to her head, body and amis, and lacerated 
her scalp, and whereby she sustained severe nervous 
shock, concussion of the brain, and injured her eye¬ 
sight. and she was for a time rendered unconscious, and 
she thereby sustained permanent injuries and was in¬ 
jured for life, all to her damage, etc.,” 

on trial, the plaintiff was allowed under defendant's objec¬ 
tions and exceptions, to introduce testimony to show that 
her heart was affected; that the dorsal muscle on the right 
side was paralyzed; that she suffered from vertigo, and had 
curvature of the spine. The Court, in reversing the judg¬ 
ment against the railroad in this case, used the following 
language: 

“We think the rule applicable to this question is cor¬ 
rectly stated in Gund vs. Twenty-third Street R. R. 
Company, 114 N. Y., 411, where it was said, ‘When 
a plaintiff alleges that his person has l>een injured and 
proves the allegation, the law implies damages, and he 
may recover as much as necessarily and immediately 
flow from the injury, under a general allegation that 
damages were sustained: but if he seeks to recover dam¬ 
ages which do not necessarily and immediately flow 
from the injury, he must allege the special damages 
which he seeks to recover.’ See also 5 Enc. of Plead¬ 
ing and Practice, where it is said, 'Special damages are 
the natural but not necessarv result of the injuries com¬ 
plained of and must be specifically alleged.’ ” 



Continuing, the Court, in comparing the case under dis¬ 
cussion with that of Ehrgott vs. Mayer, 96 N. Y., 264, said: 


In this case the allegations were unlike those in the 
Ehrgott case as the plaintiff particularly specified par¬ 
ticular injuries which she sustained by reason of the 
accident and alleged that she thereby sustained perma¬ 
nent injuries, thus in effect limiting her permanent in¬ 
juries to those previously alleged. It was, however, 
proved that all of the maladies suffered were due from 
the severe shock she sustained and that they resulted 
therefrom. I hat she sustained a severe nervous shock 
was avei <ed, so that the precise question here is whether 
the allegation in the complaint that she sustained severe 
nervous shock was sufficient to justify her in proving 
that the result of that shock was to produce heart dis¬ 
ease, vertigo, curviture of the spine, and other diseases 
from which she was shown to have been suffering. 
\\ hile in this case it was unnecessary to allege specific 
damages in order to maintain the action, still to recover 
damages that did not necessarily and immediately flozo 
jrom the injury, they should have been alleged. The 
proof in this case does not show that the diseases men¬ 
tioned necessarily and immediately flow from the se¬ 
vere nervous shock. The obvious reason for the rule 
requiring special allegations of special damages is to 
apprise a defendant of any injuries claimed to have 
been sustained which did not necessarily arise from the 
accident, so as to enable the party to prepare to properly 
allegate the question upon trial or to at least ascertain 
the facts as far as possible. * * * We are of the 

opinion that under the circumstances, it was error for 
the Court to receive this evidence for the reason that 
the plaintiff’s special damages were net sufficiently 
pleaded, and for this reason judgment should be re¬ 
versed and a new trial ordered.” 

The case of Wilkins vs. Express Company, 98 App. Div., 
130, the declaration alleged: 
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“Whereby she sustained many contusions and bruises 
of the Ixxly and limbs, was made sick and sore, and 
her nervous system received a severe shock, from all 
of which she suffered, and still suffers, great pain and 
agony.” 

A physician who examined the plaintiff about two weeks 
before the trial testified that the plaintiff was suffering 
from locomotor-ataxia, to which defendant objected and 
took exception. The Court, in reversing the judgment, of 
the lower Court, said: 

“\\ ith the exception of the locomotor-ataxia, the 
injuries sustained by the plaintiff were comparatively 
slight and there was a speedy recovery. There was a 
sharp conflict in the medical testimony as to whether 
the locomotor-ataxia could result from such an injury. 
It is a distinct disease, and while, if the testimony of 
the plaintiff's physician is to lx* accepted, it did result 
from the injuries and may, therefore, be the natural 
result, it would not ordinarily result therefrom, and 
was not the immediate result therefrom. As I under¬ 
stand the rule, where, as here, the distinct disease re¬ 
sults from the injuries, n'hich may but docs not always 
result from like injuries , it is incumbent upon the plain¬ 
tiff, if he wishes to recover therefrom, to specially al¬ 
lege the same. ,i 

In the case of Louisville R. R. Coni]>any vs. Henry, 180 
S. W.. page 74, plaintiff, in his declaration, alleged that his 
body was bruised, ribs fractured, skull caved in. one ear¬ 
drum fractured, spinal cord injured, large lxme of his right 
leg bruised, eves and ears injured so that to injure his eye¬ 
sight and hearing, his head and body, and otherwise bruised 
and injured. Under these allegations the lower Court per¬ 
mitted the plaintiff to prove that his taste and smell had 





been impaired, to which the defendant objected and noted 
exception. the Court, in reversing the decision of the 
lower Court, in ordering a new trial, cited the case of R R 
Company vs. Gaugh, 133 Ky., 467, as follows: 

The averments of the petition describing the in¬ 
juries received by appellee covered every part of her 
pei sun including her head, and the argument is made 
that under the allegation that her head was injured, 
appellee had the right to recover from injurv not only 
to the head, strictly speaking, but to any of the organ* 
of sense located in the head, as to illustrate, seeing or 
hearing. A charge that a person has received injuries 
on or alxiut the head will ordinarily only convey notice 
to the adverse party that a recovery will lie sought for 
injuries to the head, as that part of the Ixxly is ordi¬ 
narily understood in speaking of it. The sense of hear¬ 
ing as well as the sense of smell and of sight is located 
in the head, but if a person should say that his head 
was injured, it would scarcely convey the information 
that his sense of hearing was diminished or his eye- 
sight impaired. The purpose of specializing is to give 
notice to the adverse party that a recovery will be 
sought against him, and in personal injury cases the 
l>erson should describe his injuries so that the defen¬ 
dant will have notice of the injuries for which a re¬ 
covery will l>e sought and thus lie able to meet the 
evidence.’ There can be no doubt that the evidence of 
loss of sight and loss of power of taste and smell was 
incompetent, and it is by no means improbable that the 
admission of this evidence materially increased the 
plaintiff’s recovery. The loss of power of taste and 
smell is. to the average person, a serious one, and wc 
are not willing to hold in this case that it was not preju¬ 
dicial to the defendant and error to hold that the evi¬ 
dence was admissible in this case.” 

In the case of Railroad Company vs. Martin, 98 Texas. 

344, the Court said: 
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“After making the general allegation, ‘His body was 
bruised and lacerated from head to foot by heavy 
boxes and other articles falling upon him.’ the petition 
entered with remarkable particularity into the state¬ 
ment of the various injuries which the plaintiff claimed 
to have icceived in the accident, which were sufficient 
in number and character as to justify the statement 
that he was bruised and lacerated from head to foot, 
and one reading the petition is impressed with the view 
that the pleader intended to specify in what manner 
his lx^dy was lacerated from head to foot. Having 
specifically stated the particular injuries received, it 
was important to the defendant that the plaintiff should 
be confined to the allegations in his petition, otherwise , 
the railroad company would be utterly without any 
guide in the preparation of its defense.'' 

In the case of Railroad vs. Dcyal, 142 S. W., 610, the 
case in which a petition alleged injuries to the head, af¬ 
fecting the hearing, the ear, skull, the brain, and under the 
allegations the plaintiff offered evidence to show that the 
plaintiff’s mind was affected and that insanity might re¬ 
sult, the Appellate Court reversed the finding of the lower 
Court on the ground that such evidence was improperly ad¬ 
mitted. not being pleaded in the declaration. 

In the case of Keefe vs. Lee, 197 N. Y. Rep., page 68, 
the plaintiff, in his petition, alleged that he was struck upon 
the head, his skull broken, scalp injured, further that the 
plaintiff was seriously and permanently injured to his head, 
skull, eye, and bruises to his right leg and body. At the 
trial testimony was admitted to establish the plaintiff’s hear¬ 
ing as permanently impaired, to which defendant objected 
and noted exception. The Court, in reversing the finding 
of the lower Court, used the following language: 


\ 
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“Where a person alleges and proves that he has 
been injured in his person, the law implies that dam- 
ages result from such injuries and he may recover such 
damages as necessarily, usually, and immediately flow 
therefrom under a general allegation in the complaint 
that damages have !>een sustained by him by reason of 
such injury. If the defendant desires to be further 
informed of the specific claim under such allegations, 
he may, through a bill of particulars, obtain a state¬ 
ment in greater detail. If a person seeks to recover 
damages other than such as necessarily, usually and 
immediately flow from the injury, he must allege such 
special damages and prove them. A party to an action 
has a right to relv upon the Court at the trial to hold 
his opponents to the allegations of his pleading or to 
facts necessarily, naturally and ordinarilv resulting 
from the facts alleged. These rules are quite universal, 
applying to actions upon contract and for tort.” 

The Court thereupon cites Greenleaf on Evidence, 16th 
Ed., Vol. 2, Sec. 254, as follows: 

i* 

“Some damages are always presumed to follow 
from the violation of any right or duty implied by law, 
and therefore the law will in such cases award nominal 
damages if none greater are proved. But where the 
damages , though the natural consequences of the act 
complained of are not the necessary result of it, they 
are termed special damages which the ten c does not 
imply; ana therefore, in order to prevent a surprise 
upon the defendant . they must be particularly specific 
in the declaration, or the plaintiff will not be permitted 
to give evidence of them in the trial. * * * The 

complaint in this case does not directly or indirectly 
allege that the plaintiff’s defense is the result of his in¬ 
juries. Deafness is not an ordinary result of the in¬ 
juries alleged in the complaint. There are no general 
words in the complaint under consideration to prove 
any bodily injury as a result of the accident as in the 







case of Flhrgott vs. Mayer, 96 N. Y., 264, and the 
plaintiff’s deafness should have l)een alleged in the cotii- 
plaint, and not having l>een alleged, it was error to re¬ 
ceive testimony relating to it. Where a plaintiff at** 
tempts by his complaint to specify particular damages 
which he claims to have suffered he thereby, at least to 
some extent, negatives any claim for damages other 
than those which he has specified. In saying that he 
was seriously and permanently injured upon his head, 
skull, eyes, and bruised to his right leg and body, he 
did not thereby include injury to the organs of hearing, 
but rather confined his specification to general injuries 
to his head, skull and eyes. As the skull and eyes are 
part of the head, it will l>e presumed that, so far as the 
plaintiff intended to particularize in regard to the in¬ 
juries to the head, he intended to confine his statement 
of the injuries to the j>arts named and his claim for 
deafness arising from his injuries was an after¬ 
thought. Judgment reversed for new trial.” 

In the case of Lockwood vs. Railroad Company, 92 
App. Div., 112, the allegation was that 

“plaintiff was thrown from his wagon, thereby se¬ 
verely injuring the plaintiff, breaking his ribs, 
spraining his ankle, injuring his back and right hip, 
and therebv made him sick, sore and disabled: for 
a long time prevented him from attending to his 
business, causing him to suffer great pain of body 
and mind and caused him permanent injury and dis¬ 
ability, and exposed him to still greater and further 
injury.” 

At the trial the plaint iff was permitted to prove over 
the defendant's objection and exception that the plain¬ 
tiff had kidney disease, and it is sought to show that this 
disease resulted from the plaintiff’s injuries. The Court, 
in reversing the judgment, said: 
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Kidney disease was not in any wise specified in 
ilie complaint among' the injuries alleged to have 
been received by the plaintiff. \\ hile one of plain¬ 
tiffs physicians testified that trouble with the kid¬ 
neys or kidney disease might possibly result or arise 
trom injuries to the back, the proof does not show 
that such disease was necessarily and directly 
caused by injuries to the plaintiff’s back, and, there¬ 
fore, if caused by the accident, it constituted special 
damages which should have been specifically alleged 
i>y the plaintiff if he sought to recover damages 
therefor, and, he not having so alleged it, it was 
error to receive the evidence.” 

In the case of Railroad vs. Adams, 6 Texas Civil Ap¬ 
peals, page 102, plaintiff alleged that he was wounded, 
bruised, injured, and hurt permanently, frightened and 
alai med, causing mental pain and suffering, agony and 
fear, totally disabled from doing any but the lightest 
labor. I he trial Court allowed the testimony over the 
objection and exception of counsel for the defendant, 
showing there was a fracture of the ribs, injuring the 
lungs and liver, injury to the spine, and that the plaintiff 
suffered from cough and emaciation, left arm crushed, 
left leg bruised, two toes on left foot bent back, deep 
cut over the eye, and one over the ear, injuring his 
sight, impairing his hearing: his head was hurt, impair¬ 
ing his mind and memory. The Court said: 

“The actual known facts of injury and their conse 
nuenccs should have been alleged to admit their prooi. 
They should have been stated with as much reason¬ 
able certainty as their character and nature per¬ 
mitted, so as to advise the opposite party of the 
character of proof to expect and to what extent the 
injuries and basis of damages were. To admit 
proof of the particular facts, nature and general 
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location of bruises and hurts would be a violation 
of the rule requiring that distinctness in averments 
which would prevent surprise.” 

In the case of Railroad Company vs. Warlick, 35 
S. \V. Reports, 235, the plaintiff in her declaration 
alleged that she was thrown on her head and shoulder, 
cutting her head to the skull about an inch in length 
over her right eye: bruising and injuring her right arm 
and shoulder: bruising and injuring her right leg, and 
further, the plaintiff sustained injuries to her body as 
aforesaid, and had suffered great bodily pain to her 
great damage in the sum of ten thousand dollars, and 
has been permanently injured in her body to the sum of 
ten thousand dollars. Under this allegation the plain¬ 
tiff was permitted to introduce evidence over objection 
and exception of the defendant, that the injuries re¬ 
ceived caused the bursting of the right eyeball of the 
plaintiff and occasioned blindness and pain, from which 
she suffered not only in her right eye, but also in her 
left eye, and it is contended by the appellant that the 
alleged injuries to the appellee’s eyes was the principal 
grounds upon which the jury must have awarded dam¬ 
ages in this case. The Court said: 

“We are of the opinion that under the pleadings 
as they stood at the time of the trial, testimony 
tending to show injury to her eves was inadmis- 
sible, and that the Court erred in admitting such tes¬ 
timony, especially in view of the fact that the injury 
which the eyes was supposed to have sustained was 
in all probability the principal basis upon which the 
jury awarded damages in this case.” 

The case of Ellicott vs. Lamborne, 2 Md., 131, the 
Court said: 


( 





“In order to prevent a surprise on the defendant, 
the plaintiff must specify particularly in the declara¬ 
tion, all damages which are not a necessary conse- 
quence of the act complained of, and which are not, 
therefore, implied by law. Damages do not neces¬ 
sarily result from the main fact alleged, although 
they might be the natural, and even a probable 
effect from it, are regarded as special damages and 
as such must be set out in the declaration.” 

In the case of McTavish vs. Carroll, 13th Md., 429, the 
Court quoted Greenleaf on Evidence, as follows: 

“All damage must be the result of the injury com¬ 
plained of, whether it consists in the withholding of 
the legal right or a breach of the duty legally due 
to the plaintiff. Those which necessarily result 
from the term general damages being shown under 
the ad damnum, or general allegations of damages 
at the end of the declaration for the defendant must 
be presumed to be aware of the necessary conse¬ 
quences of its conduct. * * * But where the 

damages, though the natural consequences of the 
acts complained of, are not the necessary result of 
it, they are termed special damages, which the law 
does not imply; and therefore in order to prevent a 
surprise upon the defendant, they must be particu¬ 
larly specified in the declaration, or the plaintiff 
will not be permitted to give evidence of them in 
the trial.” 

The case of Arnold vs. Merriville, 110 Mo. App., 254, 
plaintiff alleged that her left foot was violently 
wrenched, the bones thereof broken, ligaments torn and 
ruptured, in consequence of which plaintiff suffered 
great pain of body and mind, and became permanently 
disabled in said foot, and was permanently deprived of 
the use thereof. Plaintiff endeavored to show that by 
reason of the injuries, a growth appeared in her foot, 




which was said to he the inception of a cancer, and it 
became necessary to amputate her foot, to all of which 
counsel for the defendant objected and noted exception. 
The Court said: 

“The amputation of the foot on account of can¬ 
cer, thus omitted to be charged as one of the results 
of the injury, did not occur until after this action 
was begun. Doubtless it may be shown that in¬ 
juries specifically charged continued on down until 
the time of the trial and that they were permanent. 
But that is altogether different proposition from 
that of suddenly confronting a defendant with a 
cause of injury not one of those specifically alleged, 
and with the aggravated results of such injury after 
the beginning of the suit. In an action for nui¬ 
sance, it will be sufficient to make a general charge 
of injury without specifying its details, but if the 
particular injuries resulting from the principal one 
are specified in the petition, all that are designed to 
be proved should be stated. * * * We do not 

say that if the plaintiff had alleged generally that, in 
consequence of her fall, she injured her foot, that 
she might not have shown that a cancer was the 
result of that injury or part of that injury, but we 
do say that having alleged what her injuries were 
and the particulars of such injuries, and that in con¬ 
sequence of such injuries, she suffered the damage 
claimed, she can not go outside those specified. To 
allow such liberty would mislead a defendant and 
entrap him without warning.” 

In the case of Brown vs. Manhattan Ry. Company, 
105 App. Div„ 395, the plaintiff’s declaration alleged: 

“That he sustained a severe lacerated wound of 
the thigh, which extended to the periostrium, divid¬ 
ing the nerves and blood vessels of the same so that 
she suffered loss of sensation and impeded circula¬ 
tion in the part, and is unable to use her leg as be- 
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fore the said injury, and that her nervous system 
iecei\ed a severe shock by the said accident, from 
which she has not recovered, and that she is 

seriously and permanently injured in consequence 
thereof.” 

The Court said: 

“During the course of trial, evidence was admit¬ 
ted against defendant's’ objection and motion to 
strike out, to the effect that she suffered from gas¬ 
tritis. I think this was error. There is no alle¬ 
gation in the complaint, nor was any fact stated 
from which it can be fairly inferred that the plain¬ 
tiff, by reason of the accident, had been thus afflicted 
and would claim damages by reason thereof. If it 
be conceded that gastritis is the natural result of 
such injuries, it is not a necessary result, and for 
that reason, if a recovery was sought on that 
ground, the same should have been pleaded.” 

In the case of Piltz vs. Yonkers R. R. Company, 83 
App. Div., 30, the declaration alleged that the plaintiff 
suffered severe and permanent injury to his head, body 
and nerves and physical shock, and has suffered and will 
continue to suffer grievous pain in the head and body, 
loss of sleep and loss of memory, and has been perma- 
. ^ e n d in the head and incapacitated for ardu¬ 

ous physical labor. The Court said : 

“Evidence of impaired hearing was admitted al¬ 
though objected to as not pleaded. I think that the 
exception was well taken. If impaired hearing was 
not the necessary result of the injury, the question 
is whether under the pleadings a defendant could 
reasonably expect proof of deafness. It is to be 
noted that the plaintiff, after the general allegations 
of injury, went on to specify that he has suffered 
pain in the head and body, loss of sleep, and loss of 
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memory, and permanent weakening of the head. 
* * * A general allegation may put the defen¬ 

dant on inquiry, but a general allegation with speci¬ 
fications may throw even a prudent defendant off 
his guard, so that he limits his preparation to meet 
such damages as must result, or as are specified to 
have resulted from the accident and the injury in¬ 
flicted. W here the injuries, though alleged in gen¬ 
eral terms, are thereafter specified and defined, it is 
not entirely just to a defendant to say that he 
should have asked for further specifications at his 
peril, or where they seem to he particularized, that 
they must pay the penalty for not asking for the 
bill of particulars.” 

In the case of Railroad vs. Beasley, 29 S. \\ T ., page 
1121, a Texas case, plaintiff's declaration alleged that 
he has 

“serious and permanent injuries, breaking his leg 
and thigh, injuring his spine, crushing his arms, 
head and body.” 

At the trial there was evidence that the plaintiff’s foot, 
below the ankle, was broken, to which evidence defen¬ 
dant took exception on the ground that it was not cov¬ 
ered by the declaration. The Court said: 

“ 1 here is no reference to an injury to the foot 
nor to any other than those particularly named. 
Had there been no particular mention of any of the 
parts which were hurt, to restrict the general allega¬ 
tion of permanent injury, it may be true that the 
petition, if unexcepted to, would have admitted 
proof of any bodily hurt plaintiff might have re¬ 
ceived. But here the petition was not open to ex¬ 
ception, as its allegations were specifically specified, 
and pointed attention to injuries to other parts of 
the body than the foot.” 

Judgment reversed. 
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It will be observed that the inclusion of these injuries 
in the plaintiff s claim for damages had a material effect 
in increasing the verdict, and this fact is undoubtedly 
established by the size of the verdict. It will he re¬ 
called that there was no claim for permanent heart in¬ 
jury, the evidence having shown that the valvular affec¬ 
tion of the heart existed previous to the accident, and 
according to the evidence there was but little exaggera¬ 
tion of its condition, and that the only evidence of per¬ 
manent injury was the injury to the kidney and stomach 
and general nervous trouble, as claimed by Mr. Peter 
on page 143 of the record. Without this evidence there 
would have been no basis upon which to predicate per¬ 
manent injury, except as to the nervous system, which, 
under the evidence, was of a rather doubtful nature. 

If the plaintiff, under the declaration in this case, 
could recover damages for injury to the stomach, intes¬ 
tines and kidneys, under an allegation of injury to the 
hack and abdomen, the real purpose of a declaration, 
namely, to apprise the defendant of the claim for injury, 
is eliminated. It would he very easy for a plaintiff to 
draw a declaration showing apparent insignificant in¬ 
jury, thereby leading the defendant to believe that the 
case was not a serious one, and then surprise him at the 
trial table with very serious claims for damages. Such 
is the trap that this declaration creates, and it is not be¬ 
lieved that justice intends that a defendant should thus 
he taken advantage of. A defendant has a right to a 
(..ireful and complete statement of damages in order 
that it may he apprised of the advisability of compro¬ 
mising a case before it is reached for trial, but where the 
damages alleged in the declaration are not of a serious 
nature the defendant is not apprised of any condition 
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which would render a compromise of the case desirable. 

This testimony is further objectionable because the 
injury claimed is too remote. Dr. Ruffin (Record, p. 
17), subject to objection by counsel for defendant and 
exception to the Court’s ruling, was permitted by the 
Court to testify that the sagging of the abdominal con¬ 
tents and the moving of the kidneys would be due to the 
accident and would come about as a result of the acci¬ 
dent, having produced a neurasthenic condition, and that 
by reason of the lowering of the tone or vitality of the 
plaintiff, the loss of flesh is very liable to be followed by 
neurasthenia and would have a tendency to cause just 
such a sagging of the abdominal contents such as the 
witness found in the plaintiff. 

Thus it is clear that the sagging of the abdominal 

contents is two steps removed from the accident. The 

accident produces neurasthenia. Neurasthenia brings 

about lowering of vitality. The lowering of vitality 

produces loss of flesh, which exaggerates the neuras- 
■ * 

thenic condition, and that condition brings about the 
sagging. We do not believe that an injury so many 
steps removed from the original injury can form the 
foundation for a recovery. Suppose, for the sake of 
argument, that the doctor had testified that the accident 
brought about a condition of neurasthenia. Neuras¬ 
thenia produced a lowering of vitality; that by reason of 
the lowering of vitality the patient lost weight, and by 
reason of the loss of flesh and lowering of vitality, con¬ 
tracted tuberculosis or pneumonia. Could it be claimed 
that the defendant was responsible for the death of the 
plaintiff from tuberculosis or pneumonia under those 
conditions? Obviously not. Taking the statement of 
Dr. Ruffin and following it through the several steps to 
the conclusion reached by him, we see no difference be- 
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tween the case of the plaintiff at bar and the parallel 
offered. 

PLAINTIFFS REFUSAL TO SUBMIT TO A 
PHYSICAL EXAMINATION BY A PHYSI¬ 
CIAN OF THE DEFENDANT. 

During the trial, while the plaintiff was testifying 
upon cross-examination, counsel for the railway com- 
pany requested her and her counsel that she he exam¬ 
ined by a physician selected by the railway company, in 
order that he might testify as to his view of her condi¬ 
tion. It appears from the record (11) that similar re¬ 
quest has been made upon counsel for the plaintiff pre¬ 
vious to the trial, the plaintiff testifying, however (Rec- 
oid, p. 11 ), that she had not been advised that any such 
request had been made. Counsel for the plaintiff stated 
that he had offered to agree to the request, as made, on 
certain conditions with which conditions defendant had 
not seen fit to comply. 

Counsel for the plaintiff then asked for permission to 
lead to the jury the conditions stipulated by him upon 
which an examination could be made, in order that they 
might have an opportunity to determine whether or not 
the conditions were unfair, to which offer the counsel 
foi the defendant objected, which objection was sus¬ 
tained by the Court. Thereupon, at the close of the 
testimony the defendant offered the following prayer; 

1 lie jury are instructed that in consideration of 
the injuries claimed by the plaintiff for which she 
seeks to recover damages, they may take into con¬ 
sideration her refusal to submit to an examination 
by a physician for the defendant company as bear- 
ing upon her good faith and her failure to produce 
the best evidence in her power.” 





! his prayer was refused by the Court and exception 
noted by counsel for the defendant. 

Thereupon, during his charge, the Court said (Rec¬ 
ord, p. 25): 

“In other words, the entire circumstances of the 
evidence in the case, together with the refusal to 
submit to a physical examination by a physician of 
the defendant's selection at a reasonable time, are 
to be taken into consideration by you, and with the 
right to consider that as bearing upon her good 
faith, the circumstances under which a conditional 
offer to an examination was made is also to be 
weighed by you, etc.” 

It is urged that the defendant has a right to ask for 
an examination at the hands of a physician of its own 
selection, and it is also true that the plaintiff is not 
bound to accede to such a request. The Supreme Court 
of the l nited States, in the case of the Union Pacific 
Railroad Company vs. Botsford, 141 U. S., 251, says: 

“if the plaintiff unreasonably refuses to show his 
injury, when asked to do so, that fact may be con¬ 
sidered by the jury, as bearing upon his good faith, 
as in any other case of a party declining to produce 
the best evidence in his power.” 

The above language was followed almost verbatim in 
the prayer offered by counsel for the defendant. It is 
submitted, therefore, that the defendant was entitled to 
that prayer in the form it was given, without modifica¬ 
tion, alteration or speculation as to conditions talked 
about rather graphically by counsel for the plaintiff but 
which were not before the jury when a proper subject- 
matter for its consideration. 

An unconditional request for an examination was a 
reasonable one and the Court so stated, but modified 
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that statement when lie permitted tlie jury to consider 
the conditions under which a conditional offer of an ex¬ 
amination was made. 1 he Court had refused such an 
offer for an examination to be considered in evidence, 
why, then, should the jury be entitled to consider some¬ 
thing of which it had had no knowledge? 

So far as the record discloses, or as the jury might 
know, it could not be determined by the jury whether 
these conditions were reasonable or unreasonable, and 
ii they were unreasonable conditions, it would be a fur¬ 
ther evidence of lack of good faith on the part of the 
plaintiff in refusing to submit to a physical examination. 
If the Court’s ruling on this entire matter be correct, all 
that a plaintiff, by his counsel, needs to do is to frame a 
series of unreasonable conditions and thus escape the 
burden that is laid upon him by the decision of the Su¬ 
preme Court of the United States as set forth above. 

1 lie C ourt s charge is clearly contradictory because 
he says that the defendant’s request was a reasonable 
one, and in determining whether or not her refusal to 
accede to that request is an evidence of bad faith, they 
are to consider the circumstances of some conditional 
offer. The Supreme Court of the United States did not 
sa\ that the consent of the plaintiff to comply with a 
conditional offer was a reasonable request, but the jury 
had a right to so find from the language of this charge. 

It is submitted, therefore, that error was committed 
by the Court in refusing the prayer asked for by the de¬ 
fendant, and in permitting the jury to consider the rea¬ 
sonableness of conditions upon which an examination 
might be made, which conditions were not in evidence. 
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ARGUMENT OF COUNSEL. 

j laintiff s counsel, in presenting his closing argument to 
the jury, stated to the jury that plaintiff was being com¬ 
pensated now for her injuries, and that ten thousand dollars 
now is only equal to live thousand dollars five years ago, 
and then counsel further asked the jury that when they pay 
their bills at the end of the month to determine whether or 
not his statement as to the value of money was accurate. 

It is respectfully submitted that this was error and preju¬ 
dicial to the rights of the defendant in this case. The Court 
fixed the basis upon which damages were to be computed 
In granting plaintiff s prayer No. 1, and the test was that 
the jury should award such damages as would fairlv and 
reasonably compensate for such injuries as were suffered 
by her. It is not a matter of any concern to the Court or 
jury as to what is the purchasing power of a dollar in a 
case of this character, and whether or not the cost of living 
has increased makes no difference especially where there 
is no claim for damages based upon the plaintiff's incapacity 
to support herself. Counsel makes the statement as a fact 
that ten thousand dollars now’ is only equivalent to five 
thousand dollars five years ago. Such fact w*as not in evi¬ 
dence, nor would it have l>een proper evidence at anv stage 
of the case. It is a statement of a fact which counsel could 
not prove, even if the evidence were admissible. Such a 
remark coming from eminent counsel for the plaintiff car¬ 
ries with it to the jury much weight and is equivalent to the 
statement of a witness as to the value or purchasing power 
of a dollar. Undoubtedly this is prejudicial error, for it is 
a well-settled rule of law’ that counsel may make no state¬ 
ment in his argument which is a statement of fact not in 
evidence. It can not l>e argued that this statement is a 
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deduction from the evidence for it is clearly a statement of 
a conclusion of plaintiff’s counsel. 

Again, what standard has been created which would en¬ 
title the plaintiff in this case to five thousand dollars five 
\ears ago: If that standard be not determined, how r can it 
be argued that she should receive ten thousand dollars now? 
I his statement is clearly a suggestion to the jury that if, in 
iluir opinion, the case would have been worth five thousand 
dollars five years ago, they ought to give ten thousand now, 
which argument is clearly unwarranted. 

Undei what rule of law should the jurv take into con¬ 
sideration the amount of, or increase in, their grocery bills 
from month to month in determining the amount of dam¬ 
ages in a personal injury case? Can it be argued that this 
presents a proper rule for the computation of damages? 
Would such bills be admissible in evidence, or would the 

testimony of any witness to this fact be admissible in evi¬ 
dence ? 

Also, suppose the unprecedented increased cost of living 
occurs between the time of the accident and the filing of the 
suit, can the plaintiff urge her own delay to increase her 
verdict. If the congestion of the Court’s calendar delays 
the trial must the defendant pay greater damages by reason 
thereof? If the cost of living had decreased could the de¬ 
fendant’s counsel have properly argued to the jury the ne¬ 
cessity for a smaller amount? Obviously not. 

In the case of Fulton vs. U. S., 45 App. D. C, 53, in con¬ 
sidering the argument made by an assistant district attor¬ 
ney, wherein he was speaking of a letter that had been' of- 
fred in evidence by the defendant, about which he used the 
following language : 

“We objected to this w^hen it first came out because 
wt believed and we knew that it was a statement got¬ 
ten up by this defendant,” 





the Court said, after considering the words themselves: 

“It is still more natural that jurors in criminal cases 
should regard them (District Attorneys) in much the 
same light as the Court is regarded and that their at¬ 
titude should exert a more or less potent influence in 
the determination of the grave issues presented. 
Knowing his resj>cnsibility and knowing that the de¬ 
fendant was entitled to have the issue determined 
upon the evidence and that alone the Assistant District 
Attorney stepped aside from the office of counsel for 
the Government and became a witness for it. The 
language used admits of no other interpretation and 
must have been so understood by the jury.’’ 

In the case of Railroad vs. Patterson, 9 App. D. C.. 437, 
speaking of remarks of counsel, the Court said: 

“It is true the remarks of counsel objected to, as 
stated in the bill of exception, were entirely without 
justification or warrant by any evidence submitted to 
the jury for their consideration, and were of a charac¬ 
ter that might have a tendency to excite prejudice in 
the minds of some jurors; and hence were improper; 
and the Court was right in requiring them to l>e with¬ 
drawn, and in instructing the jury to disregard them. 
To declare in argument, of opposing counsel, that they 
were ‘hired by this rich cor|>oration to defeat every 
claim that is brought against them,' is quite unallow¬ 
able in what ought to lx* the orderly and dispassionate 
trial of a cause in a court of justice, and it becomes 
the duty of the Court, whenever such remarks are 
made, to interpose to prevent any possible influence 
that they might have upon the minds of the jurors." 

The Court of Appeals of the District of Columbia, in 
speaking through Chief Justice Alvey in Washington & G. 
R. Co. vs. Dashiell, 7 App. D. C., 507, made the following 
pertinent observation: 
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“That great prejudice and wrong is frequently ef¬ 
fected by the improper and unwarrantable comments 
of counsel, made without the support of the evidence, 
and beyond and outside of the legitimate scope of the 
subject of inquiry, is beyond question; and in recent 
times the courts of the country have frequently been 
called upon to counteract and relieve against such un¬ 
due prejudice and its effects, by silencing counsel and 
setting aside verdicts. Counsel have no privilege to 
comment upon matter l>eyond the limits of the evi¬ 
dence before the jury for their consideration, with a 
view to creating prejudice and inducing a finding not 
justified by the evidence. It is upon the facts given in 
evidence to the jury, and those alone, that the verdict 
must depend for its support and validity, without ref¬ 
erence to any extraneous matter that may l>e suggested 
by counsel/’ 

In the case of Waldron vs. Waldron, 156 U. S., 376, 
the Court said: 

• 

“It is elementary that the admission of illegal evi¬ 
dence over objection necessitates reversal, and it is 
equally well established that the assertion by counsel 
in argument of facts, no evidence uhcreof is properly 
before the jury, in such a way as to seriously prejudice 
the opposing party is, when duly excepted to, also 
ground therefor/’ 

It is undoubtedly a rule of law well established that 
counsel may not present to the jury his own knowledge of 
facts not testified to in a case, nor may he make arguments 
to the jury predicated upon facts not material to the issues 
in the case. That the argument of counsel in this case was 
acted upon by the jury is evidenced by 1 * the fact that the 
plaintiff in this case received an award of damages almost 
double the amount that, in all fairness, under the evidence 
she was entitled to. 
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Counsel for the defendant submit herewith a few cases 
that state some of the general principles governing remarks 
of counsel, and it is respectfully submitted that the remarks 
of counsel for the plaintiff in this case are as clearly unwar¬ 
ranted and as certainly prejudicial to the rights of the de¬ 
fendant as were those in the cases cited. 

In the case of Finn vs. City of Adrian, 93 Mich., 504, 

* for injuries received by rea¬ 

son of falling into a hole in the street, plaintiff’s counsel 
in his closing argument to the jury used this language: 

“If Doctor McLean was entitled to receive twenty 
thousand dollars for injury to his reputation from the 
Evcnituj Acr.’v, what ought this woman to receive 

here?” 

This language was intemperate and itself can not be de¬ 
fended. Counsel had no legal right to refer in his argu¬ 
ment to the result of any other suit and especialy where the 
suit referred to was in no manner similar to the one on 
trial. \\ ere the amount of verdict such as to leave a fair 
inference that the jury was influenced bv this unjust state¬ 
ment of counsel, we should be compelled to set the judg¬ 
ment aside and order a new trial. 

In the case of People vs. Fielding, 158 \ T . Y Reports, 
542, the District Attorney, in summing up his argument to 
the jury, said: 

“Defendant changed his style of living from a for¬ 
mer house on Prospect Avenue to a palatial residence 
on Eighth Avenue, which every man knows can not 
be maintained in the style of that neighliorhood for less 
than ten thousand dollars a year/’ 

which statement was objected to by counsel for the defen¬ 
dant on the ground that there was no evidence as to how 
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much it cost for an establishment on Eighth Avenue. The 
District Attorney then said: 


“There is no evidence , but you Tvill not prohibit them 
from using their experience .” 

The Court, after full consideration of this and other re¬ 
marks made by the District Attorney in his argument, used 
the following language: 


“The harsh and unjust statements of the District 
Attorney were not founded ui>on evidence but rested 
wholly upon unsupported declarations. The rest would 
have been ruled out as incompetent and immaterial if 
evidence had been offered to show that they were true. 
They violate the reason upon which the law of evidence 
is founded by spreading facts before the jury without 
an\ proof, and virtually also the rule of evidence 
which prohibits immaterial and incompetent facts from 
being proved. There was no evidence that it cost ten 
thousand dollars a year to live in the style of Eighth 
Avenue where the defendant resided, and when the 
l*>int was raised, the Court so ruled. The District 
Attorney, however, in disregarding the ruling appealed 
to the common sense of the jury and the Court very 
properly tried to check him, but he was allowed to ap¬ 
peal to their experience without rebuke. After that he 
met with no attempt at restraint by the Court.” 

In the case of Knights of Maccabees vs. Shields, 162 Kv., 
392, the Court said: 

“We have so often held that trial courts should not 
permit attorneys in the presentation of their client’s 
case to make statements not supported by the record, 
that it would seem almost unnecessary to repeat it here. 

* * * If trial courts would rigidly enforce this* 

rule and promptly set aside verdicts in cases where 
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lawyers had in argument, over the objection of oppos¬ 
ing counsel, made prejudicial statements not supported 
by the statements, lawyers would cease offending. 
Laxity tends to encourage rather than discourage this 
practice of indulging in too wide a range on the part 
of counsel in the presentation of their cases. It should 
not be tolerated. W hen a lawyer makes a statement 
of fact wholly unsupported by the record, the trial 
Court should, without waiting for objection to be made, 
promptly reprimand the attorney and instruct the jun¬ 
to disregard the statements and he could set aside any 
verdict so obtained in favor of counsel so offending." 

• 

In the case of Spalm vs. Railroad Company, 3 Boyce, 302, 
a Delaware case, decided in 1912, counsel for the plaintiff, 
in his argument to the jury, informed them of an accident 
sustained by himself some years previous, in which his knee 
was seriously injured and the pain and suffering there¬ 
from, and of the serious results of the injuries, the Court 
said: 


“This incident, plaintiff's counsel contends, was used 
only as an illustration justified by the evidence in the 
case and was, therefore, proper under the latitude al¬ 
lowed counsel in their closing arguments to the jury. 
We think it was not proper localise it was something 
more than a reasonable and fair illustration warranted 
by the evidence. In referring to his own injury in the 
manner that he did, counsel was clearly outside of the 
evidence, or any reasonable inference therefrom, and 
manifestly his purpose was to influence the jury in de¬ 
termining the amount they should allow the plaintiff 
for pain and suffering and for permanent injury.” 

The Court did not reverse the case because no exception 
was taken thereto by counsel for the defendant. 

In the case of Railroad vs. Sullivan, 178 S. W., 615, 
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counsel for the plaintiff, in his address to the jury, stated 
that in awarding damages the jury “should give plaintiff 
such a sum as would provide for him and furnish enough 
interest to take care of him.” The Court said: 

“The evidence in the case seems undisputed to the 
effect that the plaintiff was wholly dependent upon his 
parents and ever would be and ever had been afflicted 
in body and mind and without any earning capacity.” 

There was no prayer in plaintiff’s petition for damages on 
account of anything except physical pain and mental an¬ 
guish, and the Court in his charge submitted no other ele¬ 
ment of damage. The argument objected to, therefore, was 
a direct appeal to the jury to award compensation for an 
element of damages unwarranted by either pleading, proof, 
or charge, as well as in contravention of the well-known 
rule on the subject. Accordingly sustained appellant’s four¬ 
teenth assignment. 

The case of Bagully vs. Morning Journal Association, 
38 App. Div., 522, counsel, in summing up to the jury, 
stated: 


“To show how juries give verdicts in libel suits, I 
have here a bound volume of the Court of Appeals 
cases from the library, and in the action entitled Huray 
Sisters, the jury rendered a verdict for the plaintiff 
for ten thousand.” 

And upon the Court ruling that the statement was im¬ 
proper, “And the Court of Appeals affirmed this judg¬ 
ment.” Upon the defendant’s counsel taking exception to 
the remarks, the plaintiff’s counsel said: 
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I withdraw my remark about that ten thousand- 
dollar verdict and ask you gentlemen not to consider 


The Court said: 

There was no possible justification for the refer- 
ence by counsel for the plaintiff to the case in the Court 
of Appeals. It is not possible that any attorney can 
lie so carried away bv his zeal for the success of his 
client, or be so blinded in his sense of propriety, as to 
be unaware of the improper character of such matter. 
It was intended for no other purpose than to convey 
to the minds of the jury that in this class of cases the 
stun awarded as damages was always large " Ttid"- 
ment reversed. ' ' 8 

In the case of Flathnian vs. Tumilty, 34 Mo, App. 240, 
plaintiffs counsel in his argument said: 

“It is absurd to think of the plaintiff working for 
less than fifteen dollars per month. You know that 
good men like Flathnian do not work for less than 
fifteen dollars per month. I have lieen hiring men all 
my life and know what the wages are. I never gave a 
man less than fifteen dollars per month.” 

To this statement defendant's counsel objected and ex¬ 
cepted. The Court said: 

“If plaintiff’s attorney thought that his own testi¬ 
mony was necessary to make out his client’s case, he 
s ould have lieen sworn as a witness and submitted to 
cross-examination. It was the duty of the Court to re- 
)uke the attorney for making such a statement and in 
such a way as to leave no doubt in the minds of the 
jurors as to impropriety of his conduct. The plaintiff’s 
attorney may be. and doubtless is. a man of high stand- 
mg among his follow citizens, and such a statement bv 


i 




33 


him would, with the ordinary juror, have as much 
weight as if delwered from the witness stand. For 
this reason it is the duty of lawyers, and especially 
lawyers of good standing, to confine their arguments 
to the evidence in the case.” Judgment reversed. 

In the case of Brown vs. Swineford, 44 Wisconsin, 290, 
the Court, in discussing the remarks of counsel for the 
plaintiff, who commented to the jury upon the defendant’s 
connection with the railroad company and the wealth and 
power of that company as a corporation, and the defen¬ 
dant’s ability to pay any judgment that might be rendered 
against him, said: 

“But enough appears to show, not only that the 
learned counsel commented upon these facts not in evi¬ 
dence, but testified to the facts himself. * * * 

The profession of the law is instituted for the adminis¬ 
tration of justice. The duties of the bench and bar 
differ in kind, not in purpose. The duty of both alike 
is to establish the truth and apply the law to it. It is 
essential to the proper administration of justice, frail 
and uncertain at the best, that all that can be said for 
each party in the determination of the fact and law 
should be heard. * * * It is the duty and right 

of counsel to indulge in all fair argument in favor of 
the right of his client but he is outside of his duty and 
his right when he appeals to prejudice irrelevant to 
the case. The very fullest freedom of speech within 
the duty of his profession should be accorded to coun¬ 
sel, but it is license, not freedom of speech, to travel 
out of the record, basing his arguments on facts not 
appearing and appealing to prejudices irrelevant to the 
case and outside of the proof. It may sometimes be a 
very difficult and delicate duty to confine counsel to a 
legitimate course of argument. But like other diffi¬ 
cult and delicate duties, it must be performed by those 
upon whom the law imposes it. It is the duty of the 




Circuit Courts, in jury trials, to interfere in all proper 
cases of their own motion. This is truth and justice.” 
Judgment reversed. 

In the case of Cggers vs. Hardwick, 155 Ill. App., 254, 
plaintiffs counsel said: 

I here is no hardship in rendering a verdict against 
the brewery in this case. The law makes it liable and 
fixes the limit, and breweries expect to have to pay 
damages of this kind. I hey figure on it in estimating 
their profits, and the profits of the brewery business 
are big enough to stand it.” 

\\ hieh argument was assigned as error. The Court said: 

1 he argument was not based upon any evidence in 
the case. There was no evidence that breweries ex- 
]>ect to pay damages of the kind, nor do they include 
it in estimating their profits, nor was there any evi¬ 
dence that their profits were large. The assumption of 
counsel was wholly outside of the evidence and unwar¬ 
ranted. and if we could see that it had anv effect in 
securing a verdict for excessive damages, we should 
not hesitate to reverse judgment.” 

In the case of Rafter vs. Railway Company, 139 Ill. App., 
81, counsel for the plaintiff, in his argument, among other 
things, used the following language: 

“If the car went at the lowest estimate from the 
middle of the street to a point ten or fifteen feet from 
the curb, if the car was going as slowly as the motor- 
man said it was going at the time the accident occurred, 
you know and I know that that car would have been 
stopped instantly. You know how those cars are 
stopped. You know it would not take—” 



These remarks were objected to and the trial justice sus¬ 
tained the objection, and upon appeal by the plaintiff, in the 
consideration of the right of counsel to argue thus, the 
Court said: 

“Objection is made that counsel had the right to 
argue upon the evidence, not upon what he or any 
juror knew, and the Court sustained the objection re¬ 
stricting counsel to the evidence. The ruling was not 
erroneous. Thai jurors may test the truth and the 
weight of the evidence by their knoniedge and ex¬ 
perience is settled, but their verdict must be based on the 
evidence, not on zvluit they know outside of the eli¬ 
de nee/* . 

In the case of the Southwestern Telephone and Tele¬ 
graph Company vs. Taylor, 118 S. W., 188, counsel for the 
plaintiff, after comparing the relative riches of the plaintiff 
and defendant, and in speaking of the righteousness of the 
plaintiff’s claim, among other things, said: 

“I know and the defendant’s attorneys know that the 
plaintiff has a hernia, and if they doubt it, let them 
have him examined, etc.” 

Exception was taken to this remark by counsel for the de¬ 
fendant and in consideration thereof, the Court of Appeals, 
in reversing the judgment, said: 

“The statement of counsel as to his knowing and the 
defendant’s counsel knowing that the plaintiff had a 
hernia was improper. The jury should be governed 
alone bv the evidence advanced and counsel should not 
state in his argument to the jury his knowledge of 
facts unless he has testified to such facts as a witness 
in the trial.” 
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In light of the foregoing decisions, it would seem that 
the remarks of counsel in the case at bar were sufficiently 
prejudicial to warrant a reversal. The claim in this case 
was not in any of its aspects one that could lie measured in 
dollars and cents. It was not a claim for loss of services 
or loss of ability to earn a livelihood. There is no market 
in which the price of pain and suffering can lie fixed. There 
is no market standard of value that can lie applied, and in 
the suggestion of increase or decrease in the cost of living, 
plaintiff s counsel was merely endeavoring to approximate 
his idea of the money value of pain and suffering, and in 
fixing such a standard gives loose reign to sympathy and 
caprice. That the argument states matter which is irrele¬ 
vant is obvious. That the statement by counsel, consider¬ 


ing present day agitation over the increased cost of living, 
tended to be prejudicial to the defendant needs no argu¬ 
ment. and that the verdict in favor of the plaintiff in the 
sum of forty-eight hundred dollars, considering the minor 
character of her injuries, was excessive is certain, and who 
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say lint what this argument was the cause of it? 


It is. therefore, respectfully urged that the judgment 
should he reversed and a new trial ordered. 

Respectfully sulimitted, 

Roger J. Whiteford, 
Attorney for Appellant. 
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Statement of the Case. 

The defendant admits its liability. The plaintiff was a 
passenger in one of its cars and Dr. Sterling Ruffin, one of 
Washington’s most prominent physicians, testified that he 
again examined the plaintiff on June 4, 1917, two and one- 
half years after the accident, and that, although her condi¬ 
tion was better than it was formerly, she was still totally 
incapacitated to perform domestic duties and that he was 
quite sure that she would never be well. 

On December 25, 1914, two of the cars of the defendant 
company collided through the gross negligence of its em¬ 
ployees. The car which carried the plaintiff was one of the 
defendant’s largest passenger cars and weighed approxi¬ 
mately twenty-eight tons, ft ran into an open switch and 
co h cd ith a hea\y freight car. The passenger car had 
vestibule doors with a large heavy sheet iron front. The col- 



lision was with such force that the cars were “all smashed in/’ 
the conductor knocked senseless, “the sheet iron metal front 
was all mashed in/* a man pinned down by it, and all the 
glass on the front and inside the car near the front broken. 
The plaintiff with her husband and her three little children 
was on her way to Rockville to visit her mother. She zcas 
seated on the second seat front the front of the car next to 
the aisle and in the collision was thrown at/ainst the front 
seat and then backwards and her stomach and back injured. 
W hen she recovered consciousness she was lying on the 
front bench of the car. She was taken to her mother's 
house in a conveyance and confined to her bed for a month 
and to the house for another month. Dr. Henderson, a 
physician of the defendant company, was called by the plain¬ 
tiff’s mother and arrived about an hour after the accident. 
He testified that he found her pulse very rapid. 120 instead 
of 72, and rather weak. She was in a decidedly nervous, 
excited condition and suffering from shock. He saw her 
twice a dav for several davs and everv day for six davs 
thereafter and every other day lor more than a month there¬ 
after during which time she was not able to lie down or 
sleep and had to be propped up on pillows because she could 
not net her breath. She was sore and tender in the abdom- 
inal region and her corsets were kept on to support her 
there. At the end of live weeks her general condition was 
better and she was able to lie down and rest and he com¬ 
menced letting her get out of bed and walk around a little 
bit upstairs. In about two months she was able to walk a 
few yards to a neighboring house. After that, he did not 
see her so frequently. He saw her once or twice a month 
until May 17, 1915, and though she was still nervous her 
general condition was better and he permitted her to go back 
to Washington. He did not see her again until February, 
1916, when she was not in as good condition as when she 
left the country. She was not able to work and tired out 
very quickly and became short of breath. He saw her again 
in May, June and October, 1916. at her mother’s in Rock¬ 
ville. He saw her again in April. 1917, and her condition 
was not so good as in the previous October. Her pulse was 
92. He examined her and found very distinctly that her 
left kidney was movable, was painful and tender on palpita¬ 
tion. She got a kidney belt on his advice. He last saw her 
on May 31, 1917. a few days 1 before the trial and her con¬ 
dition since the accident to the time of his last examination 
was attributable to the accident and he attributed the mov- 
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* “"( k" " b " e “ 1 ”"' Dr H “*~" 

“Q. What have you to say as to the probable dura- 
tton ot this trouble which you attrilmte to the accident? 
■ . ** ,s '"’Possible to say how long a condition of 

that Kind that is, in my opinion—would last. It mav 
be permanent. She may get over it in the course of a 
tew years, or m the course of a longer time. I can not 
tell you how long. Hut it certainly will I* several vears, 
but I could not tell how long after that it would be.” 

Dr Henderson further stated that probably the injury 
would not be permanent, but in his opinion the plaintiff had 
not been able to perform her domestic duties since her in¬ 
jury; that she would probably have to have a iieriod of rest 
tor several year- longer before she could perform domestic 
duties. A letter was ottered in evidence from Dr. Heiuler- 
son to Dr. Glazebrook, leading plnsician in Washington 
lor the defendant company, in which he reported to'Dr. 
(dazebrook the condition of the plaintiff and told Dr. Glaze- 
brook that he might l*e sure that Dr. Henderson would do 
nest tc prewnt any legal action. 

I lie plaintiff herself testified that before the accident she 
was in perfect health, never <ick and could enjov any kind 
of pleasure, dancing and the like: that she was in bed* for a 
month alter the accident and could not go downstairs until 
the last of the second month after the accident; that six 
months after the accident she returned to Washington to 
have a home for her children and husband; that her mothcr- 
m-law had not lived with her prior to the accident, hut oil 
the plaintiffs return to Washington, her mother-in-law 
came and took care of the house and did practically all the 
work; that before the accident the plaintiff did all the heav¬ 
iest work, cooking, washing, etc.; that after she returned to 
Washington six months after the accident she averaged two 
days out of every other w eek in lied and also had to lie in bed 
three weeks at a time; that her mother-in-law died in Tan- 
uarv, 1916, and since then they put their washing out when 
they could afford to and that her husband assisted in what 
thev could not put out; that her husband gets his own break¬ 
fast and sometimes has to get his own dinner; that her pains 
were in her stomach and back. 

Dr. Sterling Ruffin testified that lie examined the plaintiff 
in April. 1015; that her pulse varied from 104 to 128 a 





minute; that pressure on her spine produced pain as did also 
movements of her back; that her stomach was three inches 
below its proper position and grossly sagged; that the right 
kidney was very h>o.-e and out of place and would descend 
completely between witness’ hands; that there is also a sag¬ 
ging of the intestines. She was pale, emaciated and evi¬ 
dently lacking in strength; that in his opinion her condition 
resulted from the injury in the accident; that she will never 
be zecll; that Her abdominal contents will never (jet back in 
proper condition nor functionate like normal organs; that 
she had a heart murmur which in his opinion teas not caused 
by the accident but the accident naturally aggravated the 
heart condition; that m Jus opinion the tumultuous action 
of her heart was due to an in jury to her nervous system 
rather than the condition of the heart itself; that the sag¬ 
ging of the abdominal contents and the moving of the kid¬ 
neys would be due to the accident and come about as a re¬ 
sult of the accident having produced a neurasthenic condi¬ 
tion, lowering the vitality of the plaintiff; that loss of flesh 
would foil 07 c zihich would cause just such sagging of the 
abdominal contents; that in April , iqi 5 . the zeitness reached 
the conclusion that the plaintiff zeas totally incapacitated for 
doing ordinary domestic duties; that he sazv her again in 
June, iqi j, a tew days before the trial, that though her 
general appearance zeas bi tter and she had gained some in 
ze eight, that her stomach and kidneys zee re still in the same 
condition and zeitness is still of the opinion that she is 
totally incapacitated to do domestic duties and is quite sure 
the plaintiff will nezer be well. On attempting to resume 
the ordinary duties of life she would be likely to have a 
relapse. 

Dr. Moulden testified that he examined the plaintiff in 
Deceml>er, 1914. a few days after the accident; that there 
was much muscular soreness in her back and alxlomen and 
her pulse was quite rapid, about 120. She was badly excited 
and showed that she had recently been subjected to a great 
nervous strain which could easily have been caused by the 
accident. 

Dr. Kaveney. one of the physicians of the defendant, tes¬ 
tified on its l>ehalf that he examined the plaintiff in Janu¬ 
ary. 1915; that she complained of pain in the abdomen and 
in the middle of her back and there was a slight systolic 
murmur in the heart which the accident might have aggra¬ 
vated; that he had reported to the company that she ap¬ 
peared to be honest. 
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Dr Barton, a specialist, testified on behalf of the defen¬ 
dant that he had been present in the courtroom during the 
trial and that the dropping of the kidney which Dr. Ruffin 
had descrilied indicates undoubtedly that there is a displace¬ 
ment of this organ; that the Hoating of the kidney could 
have l>een produced by repeated child-bearing and'that it 
and the sagging of the abdominal contents could have hap¬ 
pened by reason of her having been in a railroad accident 
and being severely shocked and frightened and her heart 
condition aggravated amt a neurasthenic state producing 
loss of fat; that she evidently had an old mitral lesion of the 
heart and receiving a pretty heavy jar in the accident, being 
thrown forward and backward, striking her abdomen and 
back and Itemg greatly frightened and shocked; that there 
can be no question that she had a mild attack of heart fail¬ 
ure as a result of the injury; that in the opinion of the wit¬ 
ness, based on the testimony as to the aggravation of the 
mitral valve lesion, and as to its permanency and as to its 
disappearing, witness can say that it has not disappeared 
and in all likelihood never will. 

ARGUMENT. 

Point One. 

The Court Did Not F.rr in Admitting Evidence Concerning 
Injury to the Plaintiff's Kidneys. 

The second count of the plaintiff s declaration alleged ; 

“Whereby and in consequence of which the plaintiff 
was thrown violently upon one of the seats of the car 
in which she was then riding, and her back thereby 
shocked, bruised, strained, injured and wounded, and 
her abdomen shocked, bruised, strained, wounded and 
injured . and her spinal column and the cord thereof 
shocked, strained, wounded and injured, and her heart 
shocked and injured, and her nervous system shocked 
and permanently deranged and injured, in consequence 
of which the plaintiff suffered, still suffers and will 
hereafter continue to suffer great mental and bodily 
pain and anguish, and was for a long time confined to 
her bed and room and prevented from sleeping and 
attending to her usual duties as a housekeeper, and her 
ability to perform such duties will hereafter be perma¬ 
nently impaired and prevented.” 
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The first count of ike plaintiff s declaration, in addition 
to alleging her injuries, in substantially the same manner 
as in the second count contained the general allegation, 

“IThereby the plaintiff :eas then and there shocked, 
bruised, strained, wounded and injured." 

I'lie appehant contends that under these allegations the 
Court erred in admitting evidence as to injuries to the plain¬ 
tiffs kidneys notwithstanding the kidneys are located in, 
and according to all recognized definitions, are a part of 
the abdomen. The abdomen is defined in the Century Dic¬ 
tionary as follows: 

“The belly ; that part of the body of a mammal which 
lies between the thorax and the pelvis; the perivisceral 
cavity containing most of the digestive and some of the 
irogenital organs and associated structures. * * * 

The principal contents of the abdomen, in man and in 
other mammals, are the end of the esophagus, the liver, 
the pancreas and spleen, the kidneys, etc.” 

Cray’s Anatomy, p. 1147. a standard medical book, con¬ 
tains the following description of the abdomen: 

“The abdomen contains the greater part of the diges¬ 
tive tube; some of the accessory organs to digestion, 
viz., the liver and pancreas; the spleen, the kidneys, 
and the suprarenal glands.” 

« 

% 

$ 

The textbooks admit that it is impossible to reconcile the 
authorities as to what degree of particularity is required in 
the allegations of injuries to the person. In the Code States 
where a declaration is more in the nature of a bill in equity 
than a common law pleading, great particularity is some¬ 
times required. In the Federal Courts and the Courts 
where common law pleading still prevails, if the defendant 
does not consider the declaration definite enough in respect 
to the injuries, he should either move for a bill of particu¬ 
lars or demur on the ground that the declaration is in¬ 
definite. The rule, as applied in the Supreme Court of the 
United States, the Court of Appeals of the District of 
Columbia, in the State of Maryland and in most other 
common law jurisdictions, is well stated in Ruling Case 
Law. Vol. 8. Sec. 162: 
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‘‘Under a general allegation of bodily injuries the 
plaintiff may prove any injury to his person and all 
damages that usually and ordinarily result from the 
wrongful act alleged, or from the nature and kind of 
injulies described. If the defendant is informed by 
the pleading generally as to the effects produced by 
the wrong he is bound to anticipate evidence as to the 


extent of plaintiff s injuries, tlie origin or aggravation 
of which can be reasonably traced to such wrong. It is 
the fact of the injury that is elemental, not the nature 
or character ot the particular wounds and hurts which 
necessarily and naturally result from the negligent act. 
They serve to create the substantive fact and are in¬ 
cluded within its Ixiunds. If the defendant desire that 
the nature and extent ot the injuries should lx? more 
definitely stated, then, ii the practice of the particular 
jurisdiction permits, he should move to have them 
made specific, or demand a bill of particulars, or he 
should demur on that ground if a demurrer for that 
cause may be interposed. I he plaintiff is not required 
to aver all the physical injuries which he sustained, or 
which might have resulted from or lieen aggravated by 
the wrongful act complained of.” 


In Sutherland on Damages, 2d Ed., Vol. 3. pp. 2661, 
2662, the rule is stated as follows: 


” The plaintiff may show specific direct effects of the 
injury, without specifically alleging them, as that he 
was thereby made subject to fits. If they were a part 
of the result, the plaintiff may recover for such dam¬ 
age without specifically alleging it, as well as the pain 
and disability that followed.” 

y 


The case of Denver, etc.. Railway vs. Harris, 122 U. S., 
p. 608, is a leading decision cited by all the textbooks as an 
authority upon the proposition which we are now discussing. 
The precise allegations of the declaration are not set forth 
in the report of the ca^e but T have examined the records 
in the Clerk’s Office of the Supreme Court of the United 
States and find that the declaration merely alleged beating, 
bruising, wounding, shooting and ill treatment whereby the 
plaintiff’s life was despaired of, and by reason of such 
wounding the plaintiff became lame and disordered and as 
a result of such shooting, wrongs, and injuries, became and 










was permanently crippled. The Supreme Court of the 
United States held that the plaintiff was entitled to prove 
as one of the consequences of the wound that he had lost 
the power to have offspring, notw ithstanding there was not 
the slightest suggestion of the same in the declaration. The 
Supreme Court said: 

“One of the consequences of the wound received by 
the plaintiff at the hands of the defendant’s servants 
was the loss of the power to have offspring—a loss 
resulting directly and proximately from the nature cf 
the wound. Evidence of this fact was, therefore, ad¬ 
missible, although the declaration does not, in terms, 
specify such loss as one of the results of the wound. 
The Court very properly instructed the jury that such 
impotency, if caused by the defendant’s wrong, might 
l>c considered in estimating any compensatory damages 
to which the plaintiff might 1>e found, under all the evi¬ 
dence. to be entitled.” 

The following cases illustrate the lil>erality of the Federal 
Courts in permitting evidence of specific injuries under a 
general form of allegation: 

Denver R. R. vs. Roller, 100 Fed., 738; 

Mexican R. R. vs. Glover, 107 Fed., 356; 

Atlantic Coast Line vs. Thompson, 211 Fed., 890. 

In Atchison vs. Wills, 21 Appeals D. C., 564, the declara¬ 
tion alleged that the plaintiff sustained certain serious and 
permanent injuries, to wit, a fracture of the right arm near 
the shoulder and several other serious bruises. The plain¬ 
tiff proved that the fracture of the arm was just below » the 
shoulder joint. He seas then permitted to show' oser the 
objection of the defendant that the effect of the injury ex¬ 
tended to and affected the shoulder joint and produced a 
restriction thereof, notwithstanding there teas no allegation 
whatsoever of any injury to the shoulder or shoulder joint. 
This Court said: 

“We are at a loss to discover any reasonable ground 
for the objection to the evidence, because of any sup¬ 
posed variance. The fracture was just below the joint, 
and the effect of the fracture produced the restriction 
of the joint, spoken of by the physician. The plaintiff 


™ c f rla ‘ n, y to give proof as to the nature of 

thereby "it °K M conse( J uences produced 
it?) 11 t s not }iecessar y that the declaration 
s iould have show by allegation that the shoulder joint 

ad been affected as a consequence of the fracture of 
the am, just briow the joint. There is no ground foJ 
the error assigned in respect to this supposed variance.” 

The case of Montgomery vs. Lansing R. R„ 103 Mich ' 
46, is a leading case which reviews all the authorities. The 

Harris™ ""V TVf‘ ap f r0Val the casc °f D ™er vs. 

■ .L ^ » 60 S, and states that the injury to the 

plaintiff ,n the case of Denver Ii. R. vs. Harris was \ 
GUNSHOT WOUND IN THE HIP, A WOUND WHICH DID NOT 

naturally, much less necessarily, carry with it any 
inference of resulting impotency. In the case of Mont¬ 
gomery vs. Lansing, the declaration alleged injury to the 
jack and spine and the Court held that there could be a 

tTSifiT f ° r i ? f !'f ifi f ati °" of the lun S wh ich a physician 
testified might fairly have resulted from the injury'to the 
back and spine. 

In McCarthy vs. Clark. 115 Md„ 467. the declaration al- 
eged that the plaintiff s right leg was injured, her head 
badly bruised, her system generally shocked and that she 
sustained other personal injuries, but absolutely no refer¬ 
ence was made to a loss of hearing or any ringing in the 

e ® rs ‘ :V tnaI ‘he defendant proved that the injury 
affected her hearing. The defendant objected on the ground 
that the declaration did not mention loss of hearing as one 
of the consequences of the accident. The action of the lower 
court in admitting the evidence was sustained by the Marv- 
land Court of Appeals. 

Practically all the cases cited in the defendant’s brief 
upon this proposition are from the States of Texas, New 
* ork and Kentucky in which States it is conceded by the 
textbooks an unusual particularity in the allegation of 
injuries to the person is required. Sedgwick on Dam¬ 
ages, 9th Ed., Vol. 4, p. 2605, says: “The limit of par¬ 
ticularity appears to be reached in Texas.” 

None of the cases cited in the plaintiffs brief hold 
that under an allegation of an injury to the abdomen 
\ ou can not piove an injury to the kidneys or any other 
part of the abdomen. If the defendant’s contention were 
well founded it would follow that if you alleged an in¬ 
jury to the arm you could not prove the muscles of the 




arm were injured, notwithstanding in the Atchison case 
evidence was admitted of an injury to the shoulder joint 
where the Declaration merely alleged an injury to the 
arm. 

The appellee contends that a defendant might be sur¬ 
prised and prejudiced by proof of a sagging of the ab¬ 
dominal contents and of the kidneys where the declara¬ 
tion alleges an injury to the abdomen and back. It does 
not and can not deny that, according to all definitions of 
the abdomen, colloquial and technical, it includes the kidneys 
nor that if it was not sufficiently informed by the expres¬ 
sion alxlomen it could have asked and obtained from 
the court a Bill of Particulars showing what particular 
organs of the abdomen were involved. The defendant 
certainly understood from the declaration that some 
organ of the abdomen was injured. It had the advan¬ 
tage of one of its own physicians constantly treating the 
plaintiff. This physician testified he found the kidney 
trouble and that the accident caused it. The defendant 
on at least one occasion applied to this physician and 
received information from him as to the plaintiff’s con¬ 
dition resulting from the accident. The defendant also 
obtained an examination of the plaintiff by another one 
of its physicians and it is safe to assume that instead of 
being surprised it was so fully acquainted with the na¬ 
ture of the injury and its liability therefor that it did not 
care to move for a Bill of Particulars but preferred to 
meet the defense with specialists which it had on hand 
and who claimed that the kidney trouble might be pro¬ 
duced by child-bearing. 

The defendant insists on great particularity from the 
plaintiff and relies upon cases from the Code States. It 
uniformly, however, takes advantage of the common law 
plea of “not guilty,” thereby absolutely concealing from 
the plaintiff, as it did in this case, what its defense is. 
The plaintiff never knows under our system of pleading 
whether the defendant contends that it did not commit 
the wrong or that it was not guilty of negligence in the 
act or that the plaintiff was guilty of contributory negli¬ 
gence or that it has no defense and merely wants to delay 
the plaintiff’s recovery or force it to compromise for in¬ 
sufficient damages. 



Point Two. 


The Court Did Not Err in Refusing Defendant's Prayer 
Number One Relating to a Physical Examination 
by the Defendant of the Plaintiff. 

The first prayer of the defendant was as follows: 

‘‘The jury are instructed that in the considera¬ 
tion of the injuries claimed by the plaintiff, for 
which she seeks to recover damages, they may take 
into consideration her refusal to submit to the ex¬ 
amination by a physician for the defendant com¬ 
pany as bearing upon her good faith and her failure 
to produce the best evidence in her power.” 

At the time the court refused said prayer, it stated in 
substance that it would charge the jury upon this propo¬ 
sition as it afterwards did charge the jury (Rec., p. 22), 
and in its charge to the jury the court stated: 

“You are instructed that, in the determination of the 
extent of the injuries claimed by the plaintiff, you have 
a right to consider, as tearing upon her good faith in 
alleging her injuries, the fact that the plaintiff refused 
unconditionally to submit to a physical examination by 
a physician selected by the defendant, upon a request 
made by the defendant some months before the 
trial and again at the time of the trial: and also, 
that the plaintiff agreed to be examined upon cer¬ 
tain conditions to be named by the plaintiff herself, 
and in this connection, you are charged that the re¬ 
quest unconditionally for an examination has been 
held as a matter of law to be a reasonable request 
on behalf of the defendant, but on the other hand 
and the court says to you that while it is a reason¬ 
able request which, upon the unconditional refusal 
to permit, you have the right to consider whether 
it bears upon the good faith of the plaintiff: that it 
is also a request which the plaintiff is not com¬ 
pelled, as a matter of right, to accede to. In other 
words, the entire circumstances of the evidence in 
the case, together with the refusal to submit to a 
physical examination by a physician of the defen¬ 
dant’s selection at a reasonable time, are to be 
taken into consideration by you, and with the right 
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to consider that as hearing upon her good faith, 
the circumstances under which a conditional offer 
to an examination was made is also to he weighed 
by you, and it is for you, as a matter of fact, to de¬ 
termine whether or not by the refusal to permit un¬ 
conditionally a physical examination by the defen¬ 
dant's physician, there is evidence of bad faith in 
the injuries which are alleged to have been sus¬ 
tained. 

“The court says to you in this matter, that as a 
matter of law, the unconditional demand was of 
course a reasonable one, but one which, on the other 
hand, the plaintiff, as a matter of law, was not bound 
to accede to.” 

It appears from the Record, p. 11 , that while the plain¬ 
tiff was on the stand defendant’s counsel requested of 
her that she be examined at the hands of the doctor of 
the railroad in order that he might testify as to what 
was her condition and that counsel for the plaintiff there¬ 
upon stated that the same request had theretofore been 
made to him and that he had recently offered to agree 
to it upon certain conditions that were set forth in writ¬ 
ing and that he was still willing for the examination to 
be made upon those written conditions. Counsel for 
the plaintiff then handed to the court the writing pre¬ 
viously sent to the defendant, naming the conditions 
upon which an examination could be had and asked that 
the same might be read to the jury, but counsel for the 
defendant objected to the same being read to the jury 
and the court sustained the objection. The court’s 
charge to the jury as to the inference which they might 
draw from the plaintiff’s refusal to submit to an uncon¬ 
ditional demand for a medical examination was as favor¬ 
able to the defendant as the decision of any Federal 
Court would warrant. What the plaintiff said or did was ad¬ 
missible simply upon the question of intention and mo¬ 
tive and it is well recognized that when a question of 
intent and motive is involved the utmost liberality pre¬ 
vails in permitting the jury to take into consideration all 
facts and circumstances throwing light upon such intent 
or motive. The only limitation that the court placed 
upon any unfavorable inference which the jury might 
draw was to state that the jury had “a right to take into 
consideration what developed here, that there was a 
willingness to permit an examination upon conditions 
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which the defendant said it did not feel it was justified 
in accepting. 1 he defendant s real contention is that 
the court should not have permitted the jury to take into 
account what happened “here'’ (in their presence) in the 
course of the trial. 

I he defendant s first prayer was clearly erroneous be¬ 
cause it assumes that plaintiff refused absolutely to have the 
examination made when in the presence of the jury it was 
agreed on her behalf that the physical examination could 
be made upon certain conditions, the express nature of 
which failed to get to the jury solely because of the ob¬ 
jection of the defendant. It does not now lie in the de¬ 
fendant’s mouth to complain that the jury should have been 
instructed that the plaintiff refused unconditionally to sub¬ 
mit to an examination when in fact the plaintiff had condi¬ 
tionally accepted such an examination simply because 
the defendant’s objection prevented the jury from hear¬ 
ing the express terms of the condition. Again, it would 
have been manifestly improper for the court in submit¬ 
ting to the jury under the plaintiff’s first prayer the question 
of the good faith of the plaintiff, not to have permitted the 
jury to take into account what happened in the presence of 
the jury in respect to the plaintiff’s willingness to permit the 
examination. I his all the court did in modifying the first 
prayer of the plaintiff. 

Point Three. 

No Prejudicial Error Was Committed by the Court in 
Ruling Upon the Plaintiff's Argument to the Jury. 

Plaintiff's counsel in his argument to the jury contended 
that the purchasing power of money had decreased largely 
during the last few years, and, upon the statement being 
challenged bv the counsel for the defendant, invited the jury 
to test it in the light of their own experience. Whereupon 
the Court told the jury: “The test is what is a fair compen¬ 
sation for the injuries sustained at this time.’’ (Rec., pp. 
22 and 23. At the conclusion of all the argument the 
Court specifically charged the jury at considerable length 
as to what was the proper measure of damage and told the 
jury that it should award such a sum “as shown by the evi¬ 
dence in this ease * * * as will fairly and reasonably 

compensate the plaintiff for all the personal injuries suf¬ 
fered by her" and again the Court said: 

“In other words, you must take the testimony as it 
has fallen from the lips of the witnesses, and analyze 
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it, and with the burden of proof resting upon the plain¬ 
tiff, you are to give fair compensation for the damages 
actually received, and you are to find such injuries ex¬ 
isting by a preponderance of the evidence, but vou are 
to allow such damages which, at the date of this trial, 

will fairly compensate her for the injuries she has re¬ 
ceived.” 

The brief of the appellant contains no case where even 
similar remarks to those made by counsel for the plaintiff 
ha\e been subjected to adverse criticism by any Court, yet 
the api>ellant undertakes to declare them improper and so 
highly prejudicial as to entitle the defendant to a new trial. 
The defendants’s position upon this proposition substan¬ 
tially amounts to a contention that in arriving at their ver¬ 
dict the jury should have excluded from their minds their 
general knowledge of everv-dav matters. 

Decrease in iiie Value of Money a Proper Matter 

for Judicial Notice. 

The proposition here presented has been well summed up 
by Wigmore on Evidence, Vol. 4. Sec. 2570: 

JUDICIAL NOTICE OF THE JURY’S OWN 
KNOWLEDGE. In general, the jury may in modern 
times act only upon evidence properly laid before them 
in the course of the trial. Put so far as the matter in 
question is one upon which men in general have a com¬ 
mon fund of ex]>erience and knowledge, through data 
notoriously accepted bv all, the analogy of judicial 
notice obtains to some extent, and the jury are allowed 
to resort to this information in making up their minds. 
This doctrine, of course, has several aspects. From 
the point of view of the jury s duty, it appears as an ex¬ 
ception to the rule that they must act only upon what is 
presented to them at the trial. From the point of view 
of the Hearsay rule, it may also be thought oi as a par¬ 
tial exception to that. But additionally it must be 
considered from the present point of view, for it au¬ 
thorizes the party to ask the jury to refer to their 
general kttozolrdge upon the matter in question, and 
thus m effect and to that extent makes it unnecessary 
for the party to offer such evidence. 

But the scope of this doctrine is narrow'; it is 
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strictly limited to a few matters of elemental experience 
in human nature, commercial affairs, and every-day 
life. Thus, the natural instincts of human conduct, 
with reference to care or negligence at the time of dan¬ 
ger, may be considered, the dangerousness of smoking 
a pipe in a barn near the straw, the conditions affecting 
the various kind of values, the intoxicating nature of 
a certain liquor, and even (though this illustrates how 
local conditions may affect the application) that a game 
played with bone-counters was played for money; but 
such a matter of private and variable belief as the char¬ 
acter of a particular witness can not be so taken into 
consideration by the jury. The range of such general 
knowledge is not precisely definable, but in these days 
when too much emphasis is placed, in the selection of 
jurors, on the blankness of their mental tablets, there 
can be no harm in the liberal application of the present 
principle . As a natural part of its doctrine, of course, 
these matters may be ref erred to by counsel in their 
arguments 

It will be observed that Wigmore states that this rule— 
Judicial Notice of the Jury's Own Knowledge—authorizes 
a party to ask the jury to refer to their general knowledge 
upon the matter in question without offering evidence and 
he declares that as a natural part of this rule, of course, 
these matters may be referred to by counsel in their argu¬ 
ments. One of the matters coming within the limits of the 
rule he specifically states to be conditions affecting the 
various kind of values. In the case at bar, the jury were in¬ 
vited of their own knowledge to test the condition affecting 
the value of monev. 

In Head vs. Hargrove, 105 U. S., 45, an attorney sued 
for professional services. At the instance of the plaintiff 
the Court instructed the jury that the amount the plaintiff 
was entitled to recover was to be determined from the evi¬ 
dence. and not from the jury’s own knowledge, or ideas of 
the value of that class of services. The Supreme Court said: 

“So far from laying aside their own general knowl¬ 
edge and ideas, the jury should have applied that 
knowledge and those ideas to the matters of fact in evi¬ 
dence in determining the weight to be given to the 
opinions expressed; and it was only in that way that 
they could arrive at a just conclusion. While they 






can not act in any case upon particular facts material 
to its disposition resting in their private knowledge, 
but they should be governed by the evidence adduced, 
they may, and to act intelligently they must, judge of 
the weight and force of that evidence by their own 
general knowledge of the subject of inquiry. If, for 
example, tne question teen as to the damages sustained 
by a plaintiff from a fracture of his leg by the care¬ 
lessness of a defendant, the jury would ill perform their 
duty and probably come to a wrong conclusion, if, 
controlled by the testimony of the surgeons, not merely 
as to the injury inflicted, but as to 'the damages sus¬ 
tained, they should ignore their own knowledge and ex¬ 
perience of the value of a sound limb. Other persons 
besides professional men have knowledge of the value 
of professional services; and, while great weight should 
always be given to the opinions of those familiar with 
the subject, they are not to be blindly received, but are 
to be intelligently examined by the jury in the light of 
their own general knowledge, they should control only 
as they are found to be reasonable.” 

In Railroad vs. Hoeffner, 175 Ill., 634, which was an 
action for damages for personal injuries the prayer for dam¬ 
ages concluded as follows: “* * * and assess damages 

in such sum as in your judgment will comj>ensate the plain¬ 
tiff for such injuries and pain and suffering. The Court 
said: 


“It is said that this instruction is wrong, because it 
leaves it to the jury ‘to assess the damages in such sum 
as in your judgment will compensate the plaintiff for 
such injury and pain and suffering. The contention is, 
that the jury could assess such damages only as the evi¬ 
dence warranted, and that, bv authorizing them to fix 
such damages as in their judgment would compensate 
the plaintiff, they were allowed to roam at will and to 
proceed without any regard to the evidence. The in¬ 
struction is. not, in our opinion, objectionable in the 
respect here indicated. An instruction is not wrong, 
which tells the jury that , in making an estimate of dam¬ 
ages, they shall exercise their judgment upon the facts 
in proof by connecting them with their own knowledge 
and experience, where the reference is to their general 
knowledge,'which they are supposed to possess in com- 



mon 7i nth the generality of mankindThey are au¬ 
thorized to test the truth and weight of the ezndence by 
their knowledge and judgment derived from experience, 
observation and reflection." 

Judicial Notice Liberally Taken in Federal Courts. 

Mr. Wigmore says that Courts judicially notice without 
proofs “a varied array of unquestionable facts, ranging 
throughout the data of commerce, industry, history and nat¬ 
ural science.” ‘‘It is unprofitable, as well as impracticable, 
to seek to connect by generalities and distinctions (the sub¬ 
jects of judicial notice), for the notoriousness of a truth 
varies much with difference of period and of place.” 

In Metropolitan R. R. vs. Snashall, 3 App. D. C., 420, the 
Court of Appeals of the District of Columbia took judicial 
notice that in the District of Columbia passengers are com¬ 
monly allowed to ride on the platform of street cars, not¬ 
withstanding that fact had not been judicially noticed in the 
Court below. 

In Brown vs. Piper, 91 l\ S., 37, the Supreme Court of 
the United States took judicial notice of the method com¬ 
monly used in freezing ice cream. 

In Von Mumm vs. Witteman, 85 Fed. Rep., 966, the Fed¬ 
eral Court took judicial notice that labels of champagne, as 
ordinarily served from a cooler, disappear before the bottle 
is shown to the customer. 

Everybody knows that the purchasing power of money 
has sadly, almost disastrously lessened, yet the appellant 
contends that it was clearly prejudicial to it for the jury to 
use this general knowledge in arriving at their verdict, and 
most improper for counsel to direct their attention thereto. 

Error, if Any. in Argument Cured by Court. 

At the time plaintiff’s counsel made the statement to the 
jury now under consideration, the Court told the jury, “The 
test is what is a fair compensation for the injuries sustained 
at this time” and thereafter in his charge to the jury, the 
Court at length stated the true measure of damage and told 
the jury that the burden of proof in respect to damage rested 
upon the plaintiff and that the jury must take the testimony 
from the lips of the witnesses and fairly compensate the 
plaintiff only for such injuries as the jury found existed by 
preponderance of the evidence. The jury were thus im¬ 
pressed by the Court that the amount of damage was to be 



determined from the testimony of the witnesses and net 
from the statement of counsel for the plaintiff. 

Error in Argument, if Any, Not Prejudicial. 

The brief of counsel for the appellant seems to concede, 
as it certainly must, that even if it was improper for the 
attorney for the plaintiff to call to the jury's attention the 
decreased value of money and the same was not corrected 
by the Courts, yet. in order to obtain a reversal of the judg¬ 
ment l>ased thereon, it is necessary for counsel for the ap¬ 
pellant to convince this Court that the defendant below was 
clearly prejudiced by the comment of plaintiff s attorney. 
Appellant's counsel sums up his contention that the argu¬ 
ment of plaintiff’s attorney must have been prejudicial by 
stating that the verdict in favor of the plaintiff for the sum 
of $4,800, considering the minor character of her injuries 
was certainly excessive and asks the question as to who can 
say but that this particular argument was what caused the 
excess. Assuming that counsel for the appellant made to 
the jury the same argument that he is making to this Court 
that to incapacitate one for life is a minor injury, it would 
seem more probable that the jury was prejudiced thereby 
than that the chance remark of the attorney for the plaintiff 
did so. The trial judge saw no occasion to set the verdict 
aside on the ground of it 1x*ing excessive nor to compel a 
remittitur. With an admitted liability and no possibility of 
the jury disagreeing about the same and the testimony of 
one of Washington’s most prominent physicians that, as a 
result of the accident, two and one-half years after the acci¬ 
dent the plaintiff was still totally incapacitated to perform 
domestic duties and that he was quite sure she would never 
be well, the verdict was not excessive and the railroad was 
fortunate in the plaintiff not recovering more nearly the 
sum of $1 5,000 which she claimed. 

\ 

“The Appellate Court will frequently condemn lan- 
iruasre or conduct of counsel and at the same time affirm 
a judgment denying a new trial, on the ground that 
under all the circumstances the rights of the defeated 
partv were not materially prejudiced, or that the action 
of the trial court in the premises was effectual to re¬ 
store to the proceedings the fairness of which they had 
been divested.” 

Knew of P. & P.. Yol. 2, n. 752, and long list of cases. 
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“Comments on matters not in evidence will not oper¬ 
ate to reverse where no prejudice resulted/’ 

38 Cyc., 1497, Kerlin vs. Swart, 143 Mich., 223. 

“But where the Court instructs the jury as to meas¬ 
ure of damages and the verdict shows that the jury 
were not influenced by an improper statement of coun¬ 
sel as to measure of damages there is no ground for 
reversal.” 

Cyc., Vol. 38, p. 1497. 

“There is another question raised by exception and 
assignment of error, and that is, as to certain remarks 
or reflections indulged in by the counsel for the plain¬ 
tiff, in his closing argument to the jury, supposed to be 
calculated to produce prejudice in the minds of the 
jurors adverse to the defendants. This is a matter rest¬ 
ing so entirely in the discretion of the Court below, in 
conducting the proceedings l>efore it, that it is only in 
very extraordinary instances, and where prejudice is 
the manifest object of the speaker, that it becomes mat¬ 
ter of exception for review on appeal, when such re¬ 
marks or comments are allowed by the trial court.” 

Railroad Co. vs. Dashiell, 7 App. D. C., 516. 

“There are cases which hold that wrongful conten¬ 
tions by counsel as to the measure of damage require 
a reversal of a judgment but we think all such are 
where it is aj>parent from the verdict that the jury were 
misled thereby, and that the error was to the prejudice 
of the losing party, but no such presumption cart arise 
here.” 

Modlin vs. Jones & Co., 84 Neb., 562, 563. 

“The general rule appears to be that, unless the ap¬ 
ellate court is satisfied that prejudice to the defendant 
resulted from misconduct of counsel in argument in the 
case, it does not constitute reversible error.” 

Powers vs. State, 75 Neb., 230. citing extended note 
to People vs. Fielding, 46 L. R. A., 641. 

It is respectfully submitted that the judgment of the Court 
below should l>e affirmed. 


Arthur Peter, 
Attorney for Appellee. 


